BOIIPOCBHI COBEPIIEHCTBOBAHUA
POCCUNCKUX I'PAJKTAHCKO-IIPABOBBIX
HOPM Ob YBBITKAX

MOHACTHIPCKHH FOpuii Ddyapdosuy
JoueHT kadenpsr «IpaxnaHckoe npaso 1 npouecc» CeBaCTONOIbCKOTO
roCyJapCTBEHHOTO YHUBEPCUTETA, KAHIMAAT IOPHANIECKHUX HayK

AHHOTaLWIﬂ. B cTaTtbe paccmaTpUBaIOTCA aKTyaslbHbl€ BONPOChI COBEPLUEHCTBOBaHNA

rpaXaaHCKO-NPaBoBOro PerysmpoBaHns 06 yobITKax.

Kniouesble cnosa: y6blTKVl; rPaXXAaHCKO-NpaBoBan OTBETCTBEHHOCTb; 3aKOHOAATe N b-

€TBO 06 y6bITKaX.

VIHCTUTYT OTBETCTBEHHOCTH SBJSAETCS LIEHTPAIBHBIM B TIO60M U3 OT-
pacyiell 3aKOHOZaTeTbHOTO PETYIMPOBAHMS U B TIPABE KAK TAKOBOM.

Y4eHas ayquTopuisi 3HAET, YTO IOPUCIIPYAEHLIMSE BOSHUKIIA TaBHO. M3
BpeMeH Pumckolt ummepuu no Hac morwiu 3akodsi X11 Tabnui, B Poccuu
nmenuck Cyne6Huku Meana [posHoro, Msana 111, Yerassl Ietpa I, Ceox
rpaxnaHcKux 3akoHoB Exatepunsi I1. Oxu B nepByio ouepennb WK B Oc-
HOBHOM TOBODHJIM 00 OTBETCTBEHHOCTH Hapyinuteseit. Ilenbio mpasu
TOrAa GBINIO OCTIAOUTh TOOYKIEHUS K IMIHON MECTH, KOTOpasi TOPOXKIAIa
MEXA0YCOOHIILI, MeIIana YIIPaBIeHHIO, pa3pylilia/ia TOCYIapCTBEHHOCTD.
OTBETCTBEHHOCTD OIpPEENsIach, €CIIM He GpaTh TeJeCHbIE HaKa3aHWs,
B Bue ITPAaOB 3a JTUYHYIO 06Uy ¥ HEIONYMHEHHE BIACTH, KOTOPbIE
B3BICKHBAJIICh KaK B I0Jb3Y ITOTEPIEBINNX, ¥X POACTBEHHUKOB, TaK
4 B TOCYNapCTBEHHYIO Ka3Hy. Jpyroit 3anaueit mrrpados 1, MOXET OBITh,
CaMO¥ BaxHO OblIa Kapa OTCTYITHHKOB,

Ho passuBalonyecst HIMyILIeCTBEHHbIE OTHOIIEHNUS, TOPIOBIA, pac-
TIPOCTPAHEHHUE PEMECE]], CTPOUTENBCTBO, B TOM YHCIIE, B-TIEPBYIO 0YEPEb,
B BOCHHOM [¢JI€ BBI3BIBaIM K XWU3HU APYrod BMI OTBETCTBEHHOCTH,
4 IMEHHO — BO3MEIIEHHE YOBITKOB, II¢ BIIEPBHIE Oblia 0603HAYeHa Ipy-
ras HeJib JAHHOTO IOPUAMYECKOr0 MHCTPYMEHTA — BOCCTAHOBICHHE UMYy-
LIECTBEHHBIX MTOTEPE, UCIIPABISHUE Bpelia.

HecMoTpst Ha BAXXHOCTH M LIEHTPAIBHOE ITOJ0XEHNE, TaK HA3EIBAEMOE
«BO3HATPaXIEHHUE 3a Bpell ¥ YOBITKU» ObUIO IPEIYCMOTPEHO BCETO B TPEX
NyHKTaxX OGIIEro CoRepXaHus 1 OPYTHX naparpadax Ka3yucTHYeCKOro
HasHAYeHUs O CAaHKIUAX 32 JMYHYIO OOUZY, HATIpUMED, B OTPOMHOM
toMe X Cpoza 3akoHOB Poccuiickoit umnepuu (Beero tam 2 334 crateu).
BMmecTe ¢ TeM Hurme He pacKphIBAIOCH, YTO XKe TAKOe YOBITKY. JIUIUb
B TEOPHH YIIOMUHAJIOCH O TOM, YTO 3TO YTPaTa B MMYILIECTBE, 4 TAKXKE He-
[IOJTY4EHHOE B pe3yibTaTe paBoHapylieHust. Ho Takoe pasnenenue 65010
u3BeCTHO eule B Pumckom npase (Damnum emergens et lucrum cessans).
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B 5TOM 3aKTI0YAI0Ch MOIIHOE HAaYaslo /il pa3BUTHA MHCTUTYTA YOBITKOB,
TaK KaK BOCCTaHOBUTEIbHAsA (DYHKIV BO3MELIEHHUS IIOHUMAIAch 1 KaK
IPUCYXIEHNE OXUIABLIEHCS BHITOMBI, @ HE TOIHKO KOMIEHCALIMA TOTEPD.

Brepsrle Gosee MOAPOOHO 00 yOBITKAX OBUIO CKa3aHO B HOBOM
TK P®, nmpuHATHE KOTOPOrO O3HAMEHOBAIO IPaHINO3HYIO Haluo-
HaTbHYI0 Komdukamyio B Poccr. B 19941 B o6wieit yacT 1 nosiBuIIach
eTWHCTBEHHAs CTaThsl 15, KoTOpasi BIEPBLIC HMOApo6HO roBopuia 06
yOBITKaX. BOT ee popMysia: JULO, NPaBO KOTOPOTO HAPYIIEHO, BIIpaBe
TPeGOBATH TIOITHOTO BO3MEIIEH I IPUIMHEHHBIX CMY yOBITKOB, ECTIH 3a-
KOHOM WX JIOTOBOPOM He IPEAYCMOTPEHO BO3MEILICHUE yOBITKOB B MEHb-
1IIEM pasMepe.

W nanee gaetcs kiaccubukauus. ITox HIMI HOHUMAIOTCS PACXONDL,
KOTOpBIE JIAIIO TIPOU3BEIIO MK JOJDKHO OyIeT IIPOU3BECTH 1A BOCCTa~
HOBJIEHUSI HAPYLIEHHOTO TIpaBa, yTpaTa WiIH NOBPEXNCHUS €T0 NMYyIle-
CTBa, a TAKXKE JOXOIBI, KOTOPHIE STO JTHLO IOy IUIO0 6l Janee ckazaHo
0 TOM, UTO VITyIlIeHHAs] BBITOKA MOXeET COCTOSATH B 00OraleHI ! TPaBoHa-

PYIIUTENS.

8 MapTa 2015 rozia nosgBMIAaCh HOBasl peJAKIUsA CTaTbH 393 TK, oTHO-
CSIUAsACA K BOJIOXEHITIO YOBITKOB 32 HEHCTIONHEHME 00A3aTeNbCTB. B Heit
YCTAHABITMBAETCS TOTIOIHUTEIBHOCT ¥ YHUBEPCATBHOCTD TIOJIHOY KOM-
IIEHCAIIMHM YOBITKOB KaK CPEACTBA [PaBoBOit 3a1MTh. BrpaxaeTcs 510

CITeyIOLINM NpeuioxeHneM: «MCronp30BaHie KpeAUTOPOM UHBIX CTI0-
cOGOB 3alIMTHl HAPYLIEHHBIX TIPaB He JIMIIAET ero mpasa TpeOoBaTh OT
JOJKHYIKA JIMKBUIAIMAIO HOCAENCTBUH YOBITKOB».

BBOIUTCS KPUTEPUI 3KOHOMIYECKOTO CONEPKAHMSA yOBITKOB. VX BO3-
MeIIeHMe B IIONHOM Mepe 03HAYAET, YTO B PE3YJIBTATE KPEAUTOP HOJKEH
GBITH ITOCTABJICH B IOJIOXEHHE, B KOTOPOM HAXOAWICH OB, eclIk 00s13a-
TEJIBCTBO GBUIO GbI VICTIONHEHO HauTexXaIuyM o6pa3oM. [DBOpHTCS O npH-
FOTOBJIEHISX, VX LIeHE B OXVIAHUY BEITOIBI, KOTOPasA HE OBLIA MOJIy4eHa,
KaKX KOMIIOHEHT YOBITKOB. DUKCUPYeTCs I0pUAMYECKU I KPUTEPUil BU-
HOBHOCTH TP Ha3HAYCHMHU YOBITKOB, HEOOs3aTeIbHOCTD SHAHMA NX TOY-
Horo pasmepa. Kazaiocs 6bl, HOpMaTHBHAL ©a3a YOBITKOB, ITOJIy4HB CTOJb
[OAPOGHOE OMKCAHIE MMEHHO B OCHOBOIIOJIATaloIeM 3aKOHOAATEIbHOM
akte, B I'K, coznaHa 1 He HYXHAeTCsI B JOIOTHEHUAX, wsmeHeHusax. 1 na-
Jiee scradeTa MepenaeTcs CyneOHOM MpakTHKe. BMmecTe ¢ TeM pa3BUB-
Iuiics SKOHOMMUYECKHi 060pOT, U3MEHSIOIHBECA CTAHIAPThI TpebyIoT
HOBBIX YCOBEPLIEHCTBOBAHMIA.

1. B mpaBOBOM PETyIMPOBAHUU YOBITKOB B pOCCUICKOM 3aKOHOa-
TeJIbCTBE OTCYTCTBYET YHUBEPCANBHOCTH (disertus est absentis). HopMsl,
comepXallye MOHSTHE «BUHA», YCTAHABIMBAIOIINME €€ MPE3YMITUMIO, BBO-
JSALIAE TPUHIAN TOCTOBEPHOCTH, COPa3MEPHOCTH, PASYMHOCTH NPH
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OIIpEJEICHUY CYIOM BETHYUHEI YIOBJIETBOPSIEMOrO TPeGOBAHUSL, IPYHS -
ThIE B ITOCaeqHel pegakium 8 MmapTa 2015 roga, Haxongrcd B miase 25 ['K
P® «O6mue monoxeHus 06 o6g3atenbeTBax». B pasgene I 'K ux Her, uto
JAET ITOBOJ 3aKJIIOYUTD O JOTIYCTUMOCTH Pa3IMIHBIX MTOAXOM0B K BO3ME-
HIEHUIO YOBITKOB TIPY HEUCTIOTHEHUY 0033 TEIECTB M HHEIX HAPYIIEHHAX
CYOBEKTUBHBIX IpaxnaHckux mpas 1o ¢T. 15 'K coGcrBeHHMKa, IpaBo-
obnagarens U T.11. Ilonaraem HeOGXOIMMBIM JIOIIOJHUTh HA3BAHHYIO CTa~
THIO HOBBIMM IIPaBOBBIMU HOPMaMU, KOHKPETUZUPYIOIIUMH I0PUINYe-
CKUeE NPEANOCHUTKY B3bICKaHUs YOBITKOB. OOIMe TIPUHIIUAIIBL JOJIKHE
OBITH EAMHEI ipso iure.

2. [leicTBYIOLIEMY TPAKIAHCKOMY 3aKOHOIATENLCTBY Poccuiickoii
®@enepalyin He JOCTAET CUCTEMATUYECKOTO M3NIOXKEHYE UHBIX ITOIOXEHUH
00 yOBITKaX, MOPSIKE ONPEENECHNS UX Pa3Mepa, YCIOBUSIX BOSHUKHOBE-
HU4, 0GS3aHHOCTH MX BO3MEIEHNSI, 0CBOBOXIEHHUS OT 3TOH 06s3aH-
HOCTH, YMEHBLIEHHUS pasMepa B3LICKaHUS YORITKOB, KX COOTHOIIEHNS
C JIpYTrAMU TIOCIIENCTBUSIMU TPAXAAHCKUX TIPaBOHAPYLIECHU., DTH IIOJIO-
JKEHUSI M3JIOXEHHI B maBax 2, 25, 60 I'K PD, a Takxe B ero yetseproit
gacti. CTpemiieHIE 3aKOHOAATES IPEOJIONIETh HEIIONHOTY (vacuum ius)
IIPaBOBOM pErIaMEHTALIMH B YCIOBUSAX OTCYTCTBHSA CUCTEMHOTO PETYIIN-
pPOBaHMs PACCMATPUBAEMBIX OTHOLUIEHU I IIPHUBENIO, B YACTHOCTH, K TOMY,
YTO MOHATHE HENPEONONUMMOM cWiIbl (vis major) ompexnenstercd B ['K
TPk A (B cTaThsax 202, 401, 1250). ITosToMy yKazaHHBIE BHIIIE TOIOXE-
HyA 1esecooGpasHo Obuto Obf pasMecTUTh B riaBe 2 Koaekca Benen 32
IIPABOBBIMY HOPMaMH, KacalOIMUMMUCS TIpaBa Ha BO3MeILeHNe YOBITKOB,
UX COCTaBa M pasMepa.

3. OnHa ¥3 OCHOBHBIX (YHKLIMII IPaXTAHCKOTO IIPaBa 3aKIII0YaeTC
B BOCCTaHOB/IEeHNH (integratio) UMYILIECTBEHHOTO COCTOSHIS 1 IIPENOCTAB-
JIEHVIH 3aLUWThI IPABOMEPHBIM IIPEATIPHHAMATEILCKUM OXUAAHUAM. B co-
otBeTcTBUU ¢ 1. 1 cT. 15 TK P® uckmoyeHne OTBETCTBEHHOCTH B BUIE
BO3MEIEHNSs yORITKOB He paspeuaetcsi. OHO MOXET OBITh CHIKEHO 3aKO0-
HOM Wwin 1oroBopoM. ITonyduBiasi pacipocTpaHeHe HHTEPIpeTalyst I1. 4
cT. 401 TK mpsiMo onpefnensgeT yCTpaHEHHE BUHBL KAK OCHOBaHUE OTBET-
CTBEHHOCTH, B BUIE Jaxe rpy0oil HEOCTOPOKHOCTH, CONIAIIIEHHNEM CTOPOH.
Mpbl cuMTaeM 3TO HEBEPHBHIM OCO3HAHHEM COOTHONIEHHS HODM
(interpretatio abrogans). ITpaBossie nonoxeHust ¢r. 15 T'K HocsaT 6a30BBIx
abcomoTHb XapakTep. I1. 4 ct. 401 T'K yTounsieT Bua HeaeliCTBUTEND-
HOCTH TaKMX OTOBOPOK TIPH TPe3yMIIIIMH OCTIOPUMOCTH CHEJIOK, KaK HO-
Boro npuHuumna I'K. Ee penakiinio «3aKIioueHHOE 3apaHee CorfalleHe
00 yCTpaHEHUY WK OTpaHUYEHI OTBETCTBEHHOCTH 34 YMBIIIEHHOE Ha-
pyLIEHHE 0653aTETBCTB HUUTOXKHO» HEOBXOAMMO JOITOIHUTH CIIOBAMU «34
HEOCTOPOXXHOE HapyllleHHe — OCTIOPUMO»,
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4. TIpoTuBOmpaBHOCTH (actiones contra legem), MoHUMaeMast Kak
HecoOMIoAeHNE IOPUIHIECKIX YCIOBUH, Ie 65 OHU HU CORePXalicCh, —
B MOJIOXEHUSIX 3aKOHOATEIBCTBA MHOIO PEryIUpOBaHus, OObIYasIX,
OBBIKHOBEHHUSX, TOTOBOPHBIX ITOJOXEHUAX, — CaMas yacrasi, HO HE He-
06x0oIMMasi IPEANOCHUIKA BO3JIOXEHYST YOBITKOB. TaKOBBIE [TOC/IENCTBHSA
MOTYT BO3HMKATH B CIJIY IIPUHSITOTO PUCKA, 8 TAKXE HETTOCPEJCTBEHHOIO
[PaBoOBOrO ycTaHoBJeHus. JIoruka peryJuMpoBaHus SKOHOMHYECKOrO
060poTa yXe AOMYyCTIIA KOHCTPYKIIMU OTBETCTBEHHOCTU B IOTOBOPHBIX
OTHOIIEHWSIX 63 BUHBI M IIPOTHBOIIPABHOCTH, KOTAa PHYVHHAA CBI3b
00YCIOBIMBAET Pa3Mep BO3MEIAEMBIX YyOBITKOB KOMMEPUYECKOTO I10BE-
DEHHOI0, OKA3aTeJis YCIYTH IIPK PaspelieHHOM BBIXO/E U3 JOT0BOPA UX
KOHTPATeHTOB, IOBEPUTENS ¥ 3aKasunka (1. 3, ct. 978, . 2 ct. 782 'K PO
¥ np.). Bepxosubiit Cyn Mor G5 IPHHATH 0600IIEHHS 06 OTBeTCTBeH-
HOCTH 6e3 TIPOTUBO3aKOHHOCTH B CHITY yKa3aHus B 3aKoHe de lege lata,
JaBHO U3BECTHOTO U3 HOpM Bo3ayIIHOTO KoAeKca 00 yOBITKax 32 yTpary
Garaxa BO3LYLIHBIM IepeBo3yukoM (1. 3 cT. 118). B coorBeTCTBMM CO
¢t. 1064 TK PO Bo3MenIeHue Bpeaa 1 faxe yObITKOB (CT. 1082), BO3HUK-
HIMX OT [IPAaBOMEPHBIX AEHCTBHIA, MOXET OBITh MPENYCMOTPEHO 3aKOHOM.
Ho sTa HopMa Haxomutcs B miaBe 59 I'K o menuxrax. HeoGxomumo no-
moTHUTE U ¢T. 15 TK IyHKTOM aHalOTHYHOTO COLEPKAHMA «B CIyvasX,
YCTAHOBJIEHHBIX HacTOsIM KonexcoM, yOBITKM OT TPaBOMEPHBIX IeH-
CTBUM MOMJIEXAT BO3MEIIEHHIO JIMLY, Yb€ IPABO HAPYILICHO».

5. KoHTposnupyroiye Tula, BMeIoLIye Pa3HyO BO3SMOXHOCTh Gop-
MATH30BAaHHOTO M (PaKTUYECKOTO YIIpaBIeHYst, JOJKHBI OTBEYATh 3a 1PO-
SIBIEHHYIO MU BUHY B 3aBUCHMOCTH OT ee cTelleHu (pro rata). Hyxwo
BHECTH COOTBETCTBYIOIIYIO oNpaBKy B I1. 2 ¢T. 53.1 'K P®, yctaHOBUB-
IIyI0 GBI TOJIBKO BUHOBHYIO [TPUYACTHOCTh WIEHOB OPTAHOB OPraHM3aLiH,
JIVIL, CTIOCOOHBIX BJIMATH Ha PELIeH s, ONpeAeIIolMe 00pas nedcTBuil
OBIIIECTB, KaK 3TO II0KA 3allCaHO U3-32 «HEJOOPOCOBECTHOCTHY U «HE-
PasyMHOCTH», SIBIAIOIAMICS IPABOSTHIECKMMHU KaTETOPHSAMU, K YOBIT-
KaM oOLIEeCTB WM HeCIIOCOBHOCTH YIOBIECTBOPUTH TPEGOBAHNS KPELUTO-
pOB. YKa3aHHasl HOpMa MPOTUBOPEUUT IPHHLMITY BHHOBHOM OTBETCTBEH-
Hocty 11, 1 et 401 TK B HenmpeampuHUMAaTeIbCKUX OTHOLIEHUSIX.

6. IlpaBo Tpe6GoBaHMs (GuHAHCOBHIX Bo3MeuleHMH (financial
Terum) — YHHMBEPCAIbHBIYI HHCTPYMEHT B UMYyLIECTBEHHOM 060poTe,
06eCTIeUMBAIONINI €r0 3T0POBbe M JTUHAMUKY. V3-32 SKOHOMUYECKUX
CBOVICTB JIEHEr ¥ TEHAEHLIMHI K 1X 00eCLIEHEHHUIO ITOJTHOE BOCCTaHOBJICHHS
JOJIKHO KOCTUFATHCH IPUCYXKISHUEM YOBITKOB HE TOJIBKO HA MOMEHT
BBIHECEHMA CYIeGHOIO pellieHysi, HO U Ha IeHb BO3MOXHOTO IIPUHYIH-
TEJIBHOTO €70 UCITONMHEHMS, O YeM HEOBXOMMMBI YETKUE YKa3aHUS BHICLIEH
cyne6uoit macrannuu. Ct. 308.3 'K P® ycraHaBIMBaeT BO3ZMOXHOCTh
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TOJIBKO KOMITEHCALIUM 3 ITO3IHEee UCTIOMHEHHUE CYNeGHOTO aKTa O TIpUHY-
AUTENBHOM OCYIECTBIEHUH OBSI3aTENBCTB 6€30THOCHTEIEHO K YOBITKaM.

HekoTopele 06cyxaeMble TIOIPaBKU BOCXOIAT K H3BECTHOM KOHKY-
‘PEHIMH Havall BUHOBHOH 1 6e3BHHOBHOI OTBETCTBEHHOCTH, BasXKHEMIIINM
BHUJIOM KOTOPO# BO3MEIIEHHE YORITKOB sBIsteTcss. Kak OTBET Ha pOCT Npo-
‘MbiwteHHocTH B CCCP 6511 TPUHAT IPUHUMIT IPUYMHEHUS. 3aTeM OH
OCTaJICS IUIIb MIPY YPeryJTUpOBaHUM MOCIENCTBHI BPENa OT OMACHOM
JACSITEIBHOCTH. B 0CTAIbHBIX ClTy4asix YCIOBUEM YAOBIETBOPEHUS UCKOB
BeicTynana culpa. HoBblif OBOPOT, OTBeYatOmMi NOTPEOHOCTAM SKOHO-
MUYECKOH pOpMaluu, — YCTAHOBICHME GE3BIMHOBHBIX UMYIIECTBEHHBIX
TIOCTIEACTBYI B TIPENIIPUMHUMATETBCKIIX OTHOIIEHHUAX. SHAYCHUE BUHBI
IudepeHImpyeTca 1 Teneps BHICTYAET (baxTopoM pazMmepa IeHEXHOIO
BO3MEIIEHSI B CIIENUALHO OrOBOPEHHEIX 32KOHOM CIIy4asx: Ipy HaJo-
KCHUM CAHKLIMI HA KOHTPOIMPYIOLIMX JIHL, KOMIEHCALIIK MOPAaJIBHOTO
yiep6a, COBMECTHOM IIPMYUHEHNH BpELa. IockonbKy culpa 06BeKTHBY-
pyercs, TpebyeTcs ee 0CO3HAHME KAK HEOGXOIUMOTO YCJIOBUS IIPOTUBO-
IIPaBHOCTU U NaNbHEMIIEro pacliMpeHus: 061aCTH OTBETCTBEHHOCTH 3a
[IPaBOMEPHEIE NEHCTBUSA, HE TOJBKO KOIA COBEPILAIOTCS HEJUKTH, HO
1 HETIOCPENCTBEHHO B CUTy ipuMeHeHus cT. 15 TK P®. TIpu stoM 3a671a-
FOBPEMEHHOE OCBOOOXIEHUE OT BUHOBHOM OTBETCTBEHHOCTH HEBO3-
MOXHO, ¥ 3TO TaKXe HyXHO 3aMKCHpoBaTh. BoJiee Toro, oHa momkHa
HE3aBUCUMO OT culpa BCe LIMpe 3a1efiCTBOBATLCS B C/IIasx HECSHHUS MK
BO3NOXEHMsS pUcKa. TakuM 00pa30M HOINPABKY SIBISIOTCS TIOAOM
BIVHYS Havaia IPUYMHEHUS U BO3PACTAHUS POJIM BUHBI B OHPEIETCHIN
IIPOTUBOIPABHOCTH U pasMepa YOLITKOB.
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