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B HacTosLLen paboTe NpeanpuHATa NonbITKa PUANYECKOro
OCMbICJIEHMA NPUPOJbI M 0COOEHHOCTEN YObITKOB B KOpropa-
TUBHbIX OTHOLLIEHUAX C LIENbIO 3316 MICTBOBAHNA COOTBETCTBY-
lOLLIEr0 CPeACcTBa NPABOBOM 3aALUTLI UX y4acTHUKamKU. ABTOP
NPUXOAWUT K BbIBOAY, 4TO PedopmMUpPOBaHHOE TPaXKAaHCKOe
3aKOHOAATeNbCTBO TPebyeT AasibHenwero coBepLUeHCTBOBA-
HUA B CBA3W C TEM, YTO CYLLECTBYHOLLAA MOAESIb OTBETCTBEH-
HOCTK YNpaBnaoLWmMX B psae CryvyaeB HeonpaBaaHHO [ony-
CKaeT B3blCKaHMe yObITKOB 06€3 BUHbI, @ CYyTb KOPMOPATUBHOIO
[0roBopa OCTAeTCA HeJ0CTaTOYHO PACKPbITON C Y4ETOM He-
BO3MOXXHOCTW HaNTI0XXEeHMNS CaHKLNiA 32 HEero10CcoBaHMe onpe-
[eneHHbIM 06pa3om.

Krnro4eBble criosa: KopriopatnBHasi OTBETCTBEHHOCTb, OTBETCTBEeHHOCTb yrnpaBJiatoLYuX, y6bITKM ,
KopriopaTUBHbIM 4OroBop, 3alymta akyMoHEPHbIX npas, npasa y4acTtHuka koprnopayumn

BeepgeHue

lMpaBoBble rapaHTUM NpeanpuHUMaTenbLCKUX onepaumi — oCHoBa YCTOMYMBOM U pa-
60TOCNOCOOHON 3KOHOMUKW. HasHaveHwe opucnpydeHumn B 3TOM BOMpoce — Bbl-
paboTka MeTOLOoB, anpobupoBaHMe NOAXOAO0B AN ONTUMAanbHOrO pearMpoBaHUs Ha
perynspHo cny4yaroLmecs B CUy 06bEKTUBHbLIX U CYOBEKTUBHBLIX (DAKTOPOB Pa3pbIBbI
B NayTUHEe XO35MCTBEHHbIX CBA3EN, KOTOPOE, C OOHOW CTOPOHbI, CTUMYNUPOBaso 6bl
MX YHaCTHMKOB K [OGPONOPSA0YHON N YECTHOM AesATeNlbHOCTH, a ¢ Apyrom — fasa-
110 6bl UM 3PMEKTUBHYIO N OXUAAEMYIO 3aLUUTY UX UMYLLECTBEHHOW cdepbl, Npas
1 nHtepecos. CoBpemMeHHOe NpaBoOBOe perynmpoBaHne npegnaraeT Ha BbI6Op nuL,
3a[1eMCTBOBAHHbIX B MMYLLECTBEHHOM 060pPOTE, OTKPbITLIA MepeyeHb Crnoco6oB 3a-
LUTbI B Crly4ae CropoB, HarnpasieHHbIX Ha YCTPaHeHe U cMsir4eHue nocnencTeunm
HenpaBOMEPHOro MOBEAEHUS, ClyYanHbIX BPeOOHOCHbIX 06CcToATENbCTB. Cpeamn HUX
ocoboe MecTo 3aHMMaeT hrMHaHCOBas Bbinnara. OT0 CPeAcTBO NPaBOBOro BO3[EN-
CTBUSA yHMBepcanbHO. MoTepneBLUni nonyyaeT NMMKBUAOHbIA akTUB BMECTO MCMOSHe-
HWS, KOTOPOE MOXET HOCUTb N HeeHeXHbI xapakTtep. B MpaxgaHckom kogekce (MK)
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P® paHHOe cpedcTBO 3aKOHHOW 3alUMTbl Ha3blBAETCH
BO3MELLEHVEM YObITKOB.

Y6bITKM — 3TO OLEeHKa MMYLLECTBEHHbIX yTpaT B CaMOM
LLIMPOKOM cMblIcse. IMEHHO NO3TOMY MNOCPEACTBOM JaHHO-
ro MHCTPYMEHTa BOCCTaHaBNMBaeTCs NocTpafasLLee KO-
HOMUYECKOe B3aMMOOENCTBME, TakK Kak MpUCYyXOeHHble
dorHaHCbl MOTYT M [OMKHbI MHOrAa obecnevmsartb 3aMeHy
TOro, 4YTO He yAasnochb OCYLLEeCTBUTL BBUOY HEOOCTaTO4HO-
ro crapaHusi mMbo cry4anHbIX NpUYmH. Takme TpebosaHus,
Kak 0 HaTypanbHOM VCMONHEHWUW, NMPU3HAHUWN COENOK HU-
YTOXHBIMU U O PECTUTYLIUU, TOXE BbIMOSHAOT BOCCTAHO-
BUTESbHYIO (DYHKLMIO, OOHAKO OHW NMPUrofHbl faneko He
Ona Bcero MHoroo6pasus crny4aes. A BOT YObITKM MOXHO
npucyxpartb No4TU Beerga, 6onee Toro, B Mo6bIX OTHOLLE-
HUAX — C [JOroBOPOM U 6e3 Hero, 3a HECBOEBPEMEHHOE

protection of shareholders’ rights, corporate member’s rights

WCMOMHEHVE 1 3a CYLLEeCTBEHHOE HapyLueHne ob6eLLaHni.
Ho KomneHcaums yObITKOB Takxe 1 camoe COXHOe Cpea-
CTBO OXpaHbl CyOBbEKTMBHbIX NpaBs, NMOCKOMNbKY B MHOVBM-
JyanbHbIX cryyasx 6blBaeT TPYAHO HanTK 6anaHc Mexay
cnpasenuBbIM M [OCTATOYHbIM BO3MELLEHVWEM U paspy-
LLIAIOLLMM U3BATMEM AEHEXHbIX CPedCTB Y OTBETYMKA, He
JOMYyCTUTb Mepekoca M HeadekBaTHOM OLEHKM MNoTepsb.
Ecnn y6bITKM B3bICKMBAIOTCA HEYaCTO, HEe MOSIHOCTBIO, C
OFPOMHBIMW NPOLECCyanbHbIMU YCUIIUAMM, 3TO CHUXKAeT
WHTEPeC K MHBECTUPOBAHMWIO, OMepauusM B SKOHOMMUYE-
CKOW >KM3HW, U YHaCTHVMKM TOrga CKOHHbl 3aHMMAaTbCA
NNLLb HECNOXHbIMU CMEKYNATUBHBIMW COenKamu, NpUMn-
TUBHBIMW TOProBbIMU TPAHCAKLMSIMW.

MHorue npefckasbiBatoT ONacHOCTb OT APYroro MaccoBo-
ro No6yXXaeHus: Korga cyfbl, HAaNPOTWB, B3bICKMBaNM bl
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60bLUME CYMMbI YOLITKOB, HE KOPPENMPYEMbIE C UMYLLIE-
CTBEHHbIMW yTpaTamu. B Takux crydasx HapoxparoTcs
CTUMYIbl APYroro pofa, 8 UMEHHO: CTPaCTb K CYyTHXKHUYe-
CTBY, CTPEMSIEHNEe HakKasaTb 32 HEWCMNOSTHEHNE KOMMeEp-
YeCKMX pacyeToB, NMPUBECTU OMMOHEHTOB K pPa30peHuto,
nony41Tb NpubbISib 3a CYET CydoB, a He Gnarogaps Oo-
6ponopsaoYHOCTM 1 NPeAnpUHUMATENBCKOM HULMATUBE,
n 7.4. Lenb oboratleHus, Kotopas Hen36exXHoO BO3HUKaeT
B CTPEMSIEHUM B NOMHOW Mepe, C NOKPbITUEM, BO3MECTUTb
noTepu, CHATAETCA HEJOMYCTMMOM HU B KOEM criy4ae’.

Mpagea, sawuLiaemblie
B KOPNoOpaTUBHbIX OTHOLLUEHUSAX

O6napaHue [OnNsMM B KOPNOpaTUBHOWM OpraHn3auum co-
cTaBnseT 0COoOYyl KaTeropuio WMYLLECTBEHHbIX Mpas,
KOTOpble Mnpexae BCero cyrybo vHauMBuayasbHbl. Tak,
MOXET ObITb pas3fnuyHbIM pasMmep ydacTus: 4oxoauTb OO
MONOBMHbI YCTABHOr0O Kanurtana nuéo npesbiwaTh ee, Aa-
BaTb KOHTPOSb UK BObiTb HEGOSMBLUWM, HE NPeaocTaBns-
IOLLUM BO3MOXHOCTU BNUATb HA OeATENbHOCTb opuanye-
cKoro nvua. lNonoxeHve nocnenHero Ha pbiHke CO3LaeT B
KOHEeYHOM cYeTe crnpoc Ha obnafaHne KopropaTuBHbIMU
npasamMu Mo OTHOLLEHUIO K HeMy. [TpaBoMo4MA y4acTHUKA
OorpaHnyeHbl BO3MOXHOCTbIO PasHon CTeneHn n3bupatb
nepcoHanuu B opraHbl Kopropauum u B 3aBUCMMOCTU OT
peLLeHnn camor opraHu3auuun nonyyaTs agusugeHa. Vime-
€TCsl M NPaBo Ha OCTaTOK MMYLLIECTBA MOCIE NMKBUOAUMmZ.
HO Hy>HO NMOHMMaTb, 4YTO ABa MNOCAEAHUX KOMMEpPYECKMX
6nara MoryT ObITb 6eccofepXaTeflbHbIMU U He UMETb
nputaraTensHoOro cnpoca. B camom gene, npuMeHUTENb-
HO K MNy6ruYHbIM aKUMOHEepHbIM o6LlecTBaM Bbinnara
OVBUOEHO0B HEYacTo OOCTUraeT BeNUYUHbI OEMO3UTHbIX
npoueHToB. Harnpumep, B 2016 r. U3 4nMCTOM MPUOLINK
«[agnpoma» B 15,6%, «PocHepTn» — B 0,036%, «A3po-
dnota» — B 7,5%, «TpaHcHe(pTU» — B 27% Ha OMBUOEH-

' Bnpo4yeM, yCTaHOBUTb SMMUPUYECKM [OOJHKHOE BOCCTaHOB-
NEeHNe MMYLLIECTBEHHOW chepbl MOCTpaAaBLUEro nmua noytu
TaK e CMOXHO, Kak 1 pa3mep Hefo- UNv Y4pe3MepHON KOM-
neHcaumn yobITKoB (under-/ overcompensation). O CNOXHOCTSX
yCTaHoBIeHWA pa3mepoB y6bITkoB B npaBe EC B cdepe, Ha-
npuMep, aHTUMOHOMOMBLHOrO perynupoBaHns cM.: European
Competition Law Annual 2011 — Integrating Public and Private
Enforcement of Competition Law — Implications for Courts and
Agencies / ed. by P. Lowe, M. Marquis. Oxford, 2014. P. 444—
449,

Cwm.: cT. 23 ®epepanbHoOro 3akoHa ot 26.12.1995 Ne 208-03
«O6 aKkUMOHepHbIx obLyecTBax», CT. 58 defepanbHOro 3akoHa
o1 08.02.1998 Ne 14-03 «O6 obLyecTBax C OrpaHNYeHHON OT-
BETCTBEHHOCTbIO».
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Obl 6bina BblgeneHa Makcumym YeTeepTb®. HYTO KacaeTtcs
ocTaTka UMyLLiecTBa OT NIMKBMAaLMK, TO B CBETE HaNN41A
npuopuTeTa y Kpeautopos B 06bI4HOM CUTyaLUMU HaMm, Ha-
npuMep, HeM3BECTHbI Cryyau, Korga Kakue-nméo cyle-
CTBEHHbIE aKTVBbl POCCUNCKOW OpraHn3aumm nepexogunm
6bl K ee ydacTHukam. CpepHecTatucTUyYeckue faHHble
yKasblBaloT BennumHy B 3%*. Takum o6pas3om, nmyLle-
CTBEHHbIV MHTEPEC, BbIpaXXaloLMNCs B MPUHALNIEXHOCTN
aKuMn 1nv Jornen B yCTaBHOM KanvTarse, 3aBuCcuT OT MNpu-
ObIILHOCTM Kopropauum 1 KOHTpons, obecrneynsaemoro
pa3MepoM y4acTusi.

Otcioga cnpaBefnvMBo Ha3BaTb 06CyXAaemble Mpasa
yrnpasrneH4eckuMU. YObITKU B KOPNOPaTUBHBLIX OTHOLLIEHU-
AX MPOUCTEKAIOT B NEPBYIO 04epenb N3 HapyLLEeHUs Taknx
npaB U Takxe 13 NPenaTCTBUN NS NPUHATUA peLueHus,
MMEIOLLIEro MO3UTUBHBLIA 3OMEKT ANA NOMOXeHUs opra-
HM3auMM Ha pbiHKe, CTOMMOCTW ee [JoNen Unu ee Kanu-
Tannsaumu. Mpu 3ToM B Taknx ocobbiM 06pa3oM CTPYK-
TYPUPOBAHHBLIX KOMMEPYECKUX CBA3AX MPUYUMHUTENEM
ywiep6a MoryT 6bITb NMLa, KOTOPbIM BBEPEHO TeKyllee
(P1HAHCOBO-XO3ANCTBEHHOE yrpaBrieHne, a Takxe y4acT-
HUKN U CYOBLEKTBI, UMEIOLLME BO3MOXHOCTbL OnpefensTb
OencTBMUA opraHvM3aumm, ¢ KoTopbiMK y obnagaTtens fonm
HeT HemoCPeACTBEHHbIX BELLUHbIX MO0 0653aTeNbCTBEH-
HbIX OTHOLLEHWUI B COGCTBEHHOM CMbICIIE CIOBa, U MO3TO-
My OCHOBHbIM CPELACTBOM MPaBOBOW 3aLUMTbl YH4aCTHUKOB
BbICTyMNaeT KOMMeHcaums NOHECEHHbIX YObITKOB.

OTBEeTCTBEHHOCTb YNpPaBASOLLUNX

B o6cyxgaemon 0611acT OCHOBHbIM COEepXaHnem pe-
opm KopriopaTueHoro npasa B P®, BbipaxatoLmnxcs B
nonpaekax B 'K 1 B HOBbIX OTpacneBbix 3aKoHax, 6bI10
BHEPEHNE MHCTUTYTa OTBETCTBEHHOCTU yNpaBnstoLmX
Kopropauuen 3a He TOMbKO YMbILLIEHHOE NPUCBOEHNE
ee UMyLLecTBa, JOBOMIbHO PacrnpoCTPaHEeHHOE B HALLEeWn
cTpaHe B 1990-e rr., HO 1 3a HeBpeXHOe BedeHue aen,
nmeroLee pesynbTaTtoM OTpuLUATeNbHbIE XO3ANCTBEH-

3 Cwm.: BegomocTtun. 2017. 10 nons. C. 22.

4 Mo paHHbIM EpuHOro chepepanbHOro peectpa  CBefeHWUi
0 6aHKpOTCTBE, Ha KOTOpble ccbinaeTcs «KommepcaHT», B
2015 r. KpeguTopbl MO 3aBepLUEHHbIM 6aHKPOTCTBaM opuamn-
HYeCKMX N, N MHAMBUAYanbHbIX NPpeanpuHuMaTene nonyymnm
5% OT cyMMbl cBOMX TpeboBaHun, B 2016 r. — TONbko 3,2%.
Cwm.: BanuHa A., Pavickwii A. Be3HapexHoe 6aHKpoTCTBO. Ye-
pes cyg kpeautopbl B P® mMoryT nony4utb nuwb 3% CBOUX
ponros // KommepcaHnT. 2017. 20 anp. URL: https://kommersant.
ru/doc/3275951 (pnata ob6paiyenus: 17.07.2017).



Hble nokasaTesin pnan4eckoro nmuad. 3a ydacCTHUKa-
MU 3aKpenneHo npaBso Tpe6OBaTb MMEHHO BO3MeLleHUdA
yLLl,ep6a, OCHOBHO€ CYUHOCTHO€e 3Ha4deHue KOTOoporo
3akKnw4aeTtcd B TOM, 4YTO B3bICKMBAETCA 3TOT yLu,ep6 B
nonb3y opraHn3aunn nytem nopgayn y4aCtHUKamMun uC-
KOB.

OTBETCTBEHHOCTb YNPaBSAOLLMX ABNSETCHA N0 OYK-
BE 3aKOHa CTPOrou, Tak Kak HacTynaeT B uTore
OENCTBUA He[OBPOCOBECTHBIX NN «HEPa3YMHbIX»,
HEe COOTBETCTBYIOLLMX «OObI4YHbIM YCIIOBUSM Ipad-
LAHCKOro o6opoTta unm o6blMHOMY MpeanpuHUMa-
TENIbCKOMY PUCKY».

Ota dopmyna ycunuBaeT akLEHT Ha OTBETCTBEHHOCTU
yrnpasnsoLmMX NPOCTO 3a YObITOYHYIO AeATeNIbHOCTb KOp-
nopauun, sedb opmynuposku K Ha nepsbin B3rMsag
rOBOPAT HU 6OSbLUE HM MEHbLUE, KaK O CaHKLMSAX Hesa-
BMCUMO OT BUHbI 3a peLLeHns, BbIXodsLMe 3a npenensl
06bIYHOrO puUcka B KOMMep4eckoMm obopoTe. lMputom K
3TOMY Clly4al0 BO3HUKHOBEHUSA OTBETCTBEHHOCTU NpUMe-
HaeTcsa pasgen (cT. 307.1 TK) 06 obazatenscTeax, a Ha-
nmyne duayumapHbIX OTHOLLEHUI MeXay YnpasnsoLmnm
1 KOMMaHunern TpebyeT OT HEro € TOYKWU 3peHns COBPEMEH-
HbIX KOPMOPaTMBHBLIX JOKTPUH MPOSIBIIEHNS BbICLUEN CTe-
neHn 3ab60TNMBOCTA U OCMOTPUTENBHOCTUS.

5 Peub npeT B NepByto o4epefib O NPaBOBbIX MOCNEACTBUAX BBE-
genus cT. 53.1 'K P®. Bnepsble Npo6nemMbl, CBA3aHHbIE C OT-
BETCTBEHHOCTbIO 3TON KaTeropum nuu, 6bInm cUcTeMaTUHecKu
pa3obpaHbl B lMocTaHoBneHwu MNMneryma BC P® ot 30.07.2013
Ne 62 «O HeEKOTOPbIX BONMpOcax BO3MELLIEHMS YObITKOB N1LaMu,
BXOAALLMMM B COCTaB OPraHoB Iopuan4eckoro nmuar». Mosuuyus
3aKkoHofdaTens KacatenbHO OTBETCTBEHHOCTW YMpaBnstoLLmX
WM KOHTPOSIMPYIOLLIMX OPraHn3aumio fnL, Hallfia cBoe Mnpo-
[OMKXeHne 1 B 6onee no3gHux pedopmax (Hanpyumep, B Heas-
Ho BCTynuBLeM B cuny defepanbHOM 3akoHe oT 28.12.2016
Ne 488-D3, KOTOpLIV NO3BONUI NPUBNEKaTb K Cy6CUanapHON
OTBETCTBEHHOCTM NNLL, KOHTPONMPOBABLUNX JIMKBUAVPOBAHHYO
KOMMaHuio).

B amepukaHckom mopenbHoM Business Corporation Act npegy-
CMOTPEeHO (noan. «a» . 8.30), Y4To KaX bl YneH coBeTa AMpek-
TOPOB MPW WUCMONTHEHNW 06S3aHHOCTEN AMpeKTopa AencTByeT
(1) nobpocoBecTHO U (2) pa3ymHO, Mpefnonaras, 4To fencTene
oTBeYaeT Hauny4ylmMm MHTepecam koprnopaumn. OTBeTCTBEH-
HOCTb, COOTBETCTBEHHO, HacTynaeT (n. 8.31): 3a gelcTBuUS, KO-
TOpbIE AVPEKTOP SBHO HE MO CHUTATb Pa3yMHO OTBEHAIOLLIMMM
Hauny4LlMM MHTepecaM Kopriopauuuy; B cnyyae, Koraa aupek-
TOp He 6bINT [OCTATOYHO MHPOPMMPOBAH O MOCNEACTBUSAX AEW-
CTBUWIA, HO MOT MOJTYy4YUTb HEOGXOAMMYIO MHopMaLMio (T.e. 3a
HEOPEXHOCTb); B WMHbIX Cry4asX, BKIO4Yad HEOOBbEKTMBHOCTb
BBMAY KOH(NMKTa MHTEpecoB (cM.: Makosckas A.A. OcHoBa-
HVe 1 pa3Mep OTBETCTBEHHOCTU PYKOBOAMTENEN aKLMOHEPHO-
ro o6LuecTBa 3a NPUYNHEHHbIE O6LLECTBY YObITKM // YObITKM 1
npakTvka ux Bo3meLlenns: cb. cT. / ote. ped. M.A. PoxkoBa.
M., 2006. C. 329-372). O6Llee TpeboBaHve 3a60TIMBOCTM U

=)

AWCKYCCUOHHbIA KNYB

=

TpyoHo cebe npenctaBuTb, YTO Obl ObINIO C NPECTU-
XXEeM COBPEMEHHOW npodieccun Ton-MeHepxepa
B HalleW cTpaHe, ecnv 6bl OnucaHHasa KoHuenums
peanu3oBanach B NosiHON Mepe. HaesepHoe, ynpas-
NIEHYECKMEe Kafpbl COBPEMEHHbIX KOMMaHWUM CUfb-
HO 6bl Mopegenu, a 3apnnaTa CorflacHbIX 3aHUMaTb
CTONb PUCKOBAHHYIO AOMKHOCTb YCTaHOBMMACh Obl
PbIHKOM Ha OYeHb BbICOKOV OTMETKE.

Cama no cebe Takasi KOHCTPYKLMSt OTBETCTBEHHOCTH, Npe-
X[€e BCEro 3a HEUCMNOMHEHNe yrnpaBieHYeCKUX PYHKLNMN,
B HalleWl npaBoBOM cCUCTEME paboTaTb He MOXeT, Mo-
CKOSbKY MMEHHO BMHA €CTb LIeHTparbHbI KpUTEpUA ans
BO3MOXEHNs He6naronpuaTHbIX NOCNEACTBUI 3a yLepo,
BO3HUKAIOLLNA Yy OPYruX Cy6bEKTOB, B AaHHOM clyyae —
PYKOBOOAUMbIX KOMMNAHUM, a U3bATUSA TPEOYIOT AeTasrlbHOro
npaBoBOro 060CHOBaHUS’.

BuHa ynpasnsowmx
M X OTBETCTBEHHOCTb

MpuHatne c1. 307.1 TK 0 TOM, 4TO O6LUME MONOXEHUS
06 06a3aTeflbCTBaxX MNPUMEHSTCH K TpeboBaHUAM, BO3-
HUKLLUM U3 KOPMOpaTUBHbIX OTHOLLEHWA, BeCbMa MoKa-
3arenbHO. B 9TOM elle 0gHO MpU3HaHWe Toro, YTo 064-
3aTenbCTBO UMeeT OCO6YyH0 MPaBOBYH CBS3b, OTIINYHYIO
OT NPOCTO 06513aHHOCTEN, NocKosnbKy rnasa IV 'K B cuny
yKasaHUs HOPMbl MPUMEHSETCS OTCbIIOYHO, [AOMOSHU-
TenNbHO, TaK Kak kopriopaTuBHas cepa He ABnseTcs 065-
3aTeNnbCTBEHHOW. TUM yCTaHABMMBAETCS, YTO BCE acrnek-
Tbl TPE60BaHUSA O BOSMELLEHUN O0MKHbI 6231poBaTbCs Ha
NPUHLMMNE BUHbI, KaK 3TO MPUHATO B 0653aTENIbCTBEHHOM
perynupoBaHumM O6bI4HbIX FPaXXOaHCKO-NPaBOBbIX OTHO-
LLIEHWUA.

MpakTnka 3HaeT UCKIoYeHNs, Koraa yobITKU B3bICKMBA-
I0TCS C YNpaBnswoLMX npeanpuHuMaTenen, noparoLmx
cebsl B Ka4eCTBe 3HATOKOB PblHKA 3a BO3HarpaxmneHue,
BO3MOXHO, MHOIFOKpPaTHO MNpeBblILlatoLee CTOMMOCTb UC-
NOSIHEHUS PYHKUUIA OMpEKTopamm, nsdupaemsiMm nuua-
MU Mo 06bI4HOM NpoLenype. BmecTe ¢ TeM KOMMeHTaTopb!
JenaroT akLeHT Ha MHOM — Ha TOM, YTO OTBETCTBEHHOCTb
yrnpaensoLwmx, Hanpumep, JOMKHa HacTynaTb 3a peLue-

OCMOTPUTENBHOCTW, afpecoBaHHOe y4acTHUKam obopoTa, Co-
nepxurtcs Takxe B cT. 401 TK PO.

7 O HepomnycTMMOCTU OTBETCTBEHHOCTU B CWUMy HEBPEXHOCTU
cMm.: Hoak [].B. [1o6poCOBECTHOCTb B KOPMOpPaTMBHOM MpaBe
// BecTHUK rpaxgaHckoro npasa. 2017. Ne 2. T. 17. C. 20-23.
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HMSA MPOCTO «Hepa3yMHble» UNN «HeJOOPOCOBECTHbIE»E,
W 3[eCb COK3 «UNWN» NPefCcTaBnNAeTCs U3NMULLHMUM, TaK Kak
He HeceT HMKaKOW CMbICNIOBOW Harpy3ku. Hy>XHO MOHW-
MaTb, no4yemy ata popmMyna BoLUa B 3aKOHOAATENLCTBO
n3 Tak HasbiBaemoro Kopgekca KOprnopaTuBHOW 3TUKMK®,
paspa6otaHHoro OpraHu3aumen 3KOHOMWYECKOro CO-
TPyAHWYeECTBa U pasBuUTUs, NOBOUPYIOLLEA MHTEepeCh! 3a-
nafHoro MHBECTULMOHHOIO COOOLLIECTBA, HanpasneHHble
Ha BHefApeHWe oTpaboTaHHbIX 3aKOHOAATENbHbIX Mexa-
HW3MOB B CTpaHax — peLuunmeHTax MHOCTPaHHbIX KanuTa-
NOBMOXeHW. MnoaoM 3TUX YCUIUI SBNAETCA, B YaCTHO-
cTn, a63. 2 n. 1 ct. 53.1 'K, rae 1 roBopuUTCsa 0 CaHKUUSX,
BpoAe 6bl 6e3 BUHbI, 3a yObITKM. BMecTe ¢ TeM B xofe
pedopmmpoBaHusi 'K 0TBETCTBEHHOCTL Y/IEHOB OpraHoB
ynpasfieHns paccmaTpmBanach Kak genmkTHasa ™.

Camo no cebe paclumpeHne ee OCHOBaHWUI eLle 1 nocTta-
BUIO Obl pyKOBOAUTENEN B 30HY Ype3Bbl4anHOro, Mbl Obl
Jaxe ckasanu, HeHopmasnbHoro, pucka. Jlrobaa cpoenka,
KoTopas Mo WHAMBMOyallbHbIM COOOPaKEHUAM OTKIO-
HAnacb 6bl OT PbIHOYHBLIX YCIIOBUI, CKaXeM peanuaaums
605bLUNX 06BEMOB TOBAPOB CO CKMAKOW, MOrna 6bl BrieYb
KapaTernbHyl0 06A3aHHOCTb [AMPEKTopa KPYrnHOro npep-
NPUATUS BbINIATUTL COTHU MUITNIMOHOB py6iien B Nosb3y

8 CM., Hanp.: Beirosckas H.O. IHCTUTYT npeanpuHMMaTesnibCKmx
BO3MOXHOCTEW (corporate opportunities doctrine) — HOBbIA UH-
CTPYMeHT poccuiickoro npasa? // 3akoH. 2015. Ne 1. C. 144—
155; Makosckas A.A. Ykas. cod. C. 329-330.

9 MpuHUMNbl  KopnopaTtueHoro ynpaenenuss OJCP. [My6nu-

kauma Komwuteta OOCP no koprnopaTvBHOMY ynpasrie-

HU0 oT 22.04.2004 Ne C (2004) 61. URL: http://oecdru.org/

zip/C(2004)61.RUS.pdf (gata o6pawyenuns: 17.07.2017) C. 43—

45 (cM. Takxe: VeaHoBa E.A. KopnopaTuBHbIe 3TUHECKME KO-

OEeKCbl B YNPaBleHUN POCCUMCKMMM KOMMNaHusamu // BecTHuk

CreY. Cepus 8. MeHemxmeHT. 2014. Ne 2. C. 173). BaHk Poc-

cvm n OKLB paspabotann Kogekc kopnopaTtuBHOro noeege-

Husa (pacnopsikeHne ®KLB Poccun ot 04.04.2002 Ne 421/p

«O pekomeHpaummn K npyMeHeHutio Kopekca koprnopaTvBHOMO

NoBefeHUs1»), B KOTOPOM TpeboBaHUsi 0OOGPOCOBECTHOCTU 1

pa3yMHOCTM 6bInNn B JOCTATOYHOWN CTENEHN 0hopMneHbl (M. 4).

YNOMSsHYTbIE MONOXEHUA NOBTOPSIOTCH U B 06HOBNEHHOM Ko-

nekce kopriopaTveHoro noesefenus 2014 r. (BecTHuk BaHka

Poccum ot 18.04.2014 Ne 40 (1518)).

Cwm.: n. 1.7 paspgena 3 KoHuenuuu pasButusi rpaxgaHckoro

3akoHopdaTenbcTea // KoHuenums paseBuTms rpaxaaHCcKoro 3a-

koHogaTenbcTea Poccuiickon depepaumn. M., 2009. C. 47-71.

AprymeHTaumio NpoT1B AENMKTHOroO XxapakTepa OTBETCTBEHHO-

CTU yNpaBnsoLLmMX opyandecknum nuuom npmsogut O.B. IyT-

HVKOB: MPV3HaBas ynpasnsoLLMX CyObeKTamy KOprnopaTuBHbIX

NPaBOOTHOLLEHWU, B Ka4eCTBE OCHOBaHWUSA AN X OTBETCTBEH-

HOCTM OH yKa3blBaeT HapyLleHWe KOprnopaTUBHbLIX 0O6S3aHHO-

cten (MytHnkoB O.B. OTBETCTBEHHOCTb Nepen Kpegntopamun B

KOPMOPAaTUBHBLIX OTHOLLEHUAX: TEHAEHLUMN U NEPCMNEKTUBbI pas-

BUTUS NpaBoBbIX HOpM // XKypHan poccuiickoro npasa. 2014.

Ne 7. C. 57-58).
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BO3IMaBISIEMOV UM KOMMAHWU B Clly4ae UcKa [axe MeJiko-
ro akuuMoHepa (KOTopbliA, K CITOBY, MOXET ObITb KOHTPON-
PYHOLLMM NULIOM KOHKYPEHTA), @ MMEHHO 06 3TOM FrOBOPUT
YMOMSIHYTOE MOJOXEHWe 3aKoHa. BmecTe ¢ TeM TonkoBaTth
€ro Hy>XHO BO B3aMMOCBsi3V C a63. 1, roe YCroBMEM Bbl-
nnaTbl yObITKOB IBIISIETCS BCE-TAKN BUHOBHOE MOBEOEHUE.

C Te4yeHMeM BpeMeHu CyAbl Yepe3 npaBonpuUMeHeHue
HanpyT NpegnoYTUTENbHYIO (DOPMYITYy TaKOW BWHbI, U Mbl
He COMHeBaeMcsl, H4TO Hanbosee 4acTbiM ee BblIpaXXeHNEM
6yOeT yMbICen, HanpasneHHbIN Ha orpabneHve obLecTsa
1 cO6CTBEHHOE oboraLleHune, Moo rpybas He6pPeXXHOCTb,
MOTOMY YTO HaNOXEHNE Ha PYKOBOQUTENEWN CaHKUMIA yxXe
TOMbKO 32 HEOCMOTPUTENIBHOCTL CAENAaeT 3Ty Npodeccmio
HEWHTEePECHOMN, a 3TO HUKOMM 06Pa30oM He MOITI0 UMETLCS
B BUAy 3aKoHoJaTenem.

3710 coobpaXKeHne MOXHO 060CHOBATb M C MOMOLLbIO TOJI-
KOBaHMA 3akoHa. [1ea a63aua n. 1 cT. 53.1 K BbicTaBnsaoT
[Ba COBEPLLUEHHO Pa3fNyHbIX YCIOBUS OTBETCTBEHHOCTU:
rnepBoe — BWHA W BTOPOeE, ansTepHaTMBHOE, — HEJOOpPO-
COBECTHOCTb UK HepasdymHocTb. OTcroda BblBOA: CyAUTb
pykoBoguTenen TOMbKO 3a HeOo6pOCOBECTHOCTb WU
TONMbKO 3a Hepa3yMHOCTb Henb3s. Hanpumep, nocnepHss
umeeT crefytoLlmne NposiBIeHNs: NPUHATNE PYKOBOAUTE-
nieM pelleHu 6e3 y4eTta U3BECTHOM eMy MHopMaLmK,
HecoBepLUEeHNEe UM OObl4HbIX B [ef0BOW MNpakTukKe Oen-
CTBUI ONs Nony4eHnss HeO6XOAMMOW AN NPUHATUS peLLe-
HUA MHAOPMaUMK, OTCTYMNEHNE OT 06bIYHbIX Mpouenyp
COrnacoBaHWsa BHYTPU KOMMAHWUM (C IOPUANYECKMM OTAe-
nom, 6yxrantepven n T.n.)'.

Ellle Hepa3yMHOCTb — 3TO OLLUMGOYHbIE pacyeThbl, OTCYT-
CTBUE MNpeaBVAEHUs, HELOCTAaTOK YMCTBEHHOW AesiTeslb-
HOCTU MpY NPOBEAEHUN OrnepaLuii, PACNoPsKEHUN aKTu-
BaMM 1 T.M.

PYKOBO,D,VITEJ'II: He MOXEeT OTBe4aTb TOJIbKO 3a Takue npo-
ABNEeHNA n He,D,Opa6OTKI/I BCeM CBOMM MMYLLEeCTBOM, a B
nopagke Mectn unn nmap-KoMnaHmn emy He nsbexarb
MHOXeCTBa MOLOOHbIX WCKOB, MOTUBUPOBAHHbLIX BOBCE

" Cm.: n. 3 MNoctaHoenenus MneHyma BAC PO ot 30.07.2013
Ne 62 «O HeKOTOpbIX BOMpocax BO3MeELLEeHUs yObITKOB nuua-
MW, BXOAALLUMMW B COCTaB OPraHoB IOpUaNHeckoro nuua» (ga-
nee no Tekcty — lMNMoctaHoBnexne Ne 62). Takxe cM.: [yTHMKOB
O.B. Kogndvkaums HOpM KOpropaTMBHOMO 3aKoHOAAaTeNbCTBA
06 OTBETCTBEHHOCTU YNPaBNAOWLMX 32 YObITKU, MPUHNHEHHbIE
topyandeckum nuuam // XKypHan poccuiickoro npasa. 2014.
Ne 1. C. 32—40.



He 3aLUUTOl UMYLLEECTBEHHOrO MOJNIOXKeHUs o6LLecTBa, a
WNHBIMU COOBPaXEHUAMM.

BuvHa, ecnun nNpoBoAuTb COrfacoBaHHOE COBMECT-
HOe TONIKOBaHMe Ha3BaHHbIX MyHKTOB, €CTb HE06-
XOAMMOe YCIIoBME KOpMopaTUBHOW OTBETCTBEHHO-
CTW pykoBoauTenei. Beuay TonbKo HepadyMHOCTH
yObITKN HanaraTbCsi He MOryT.

OTOT KpuTepwui BbICTyMaeT Brepefd B Aene nogcyeta
yuiep6a, HaHOCMMOro OpraHm3aumMn HeB3BELLEHHbIMU Y
HernpogymaHHbIMK orepaumnaMn. Takyro Xe ponb urpaet
M HeJoOPOCOBECTHOCTb, KOrga 6ornee 4YacTHbIM ee Mpo-
ABMIEHVEM CTaHOBUTCA CKpbIBAeMOe KOMMepYecKoe 3Ha-
HMe cy6bekTa UM (B HEKOTOPbIX Cly4asx) He4eCTHOCTb.
OTO NoHATUE, KaK NpeacTaBnseTcs, 60nee LWMPOKOe, HYeMm
BWHA; COOPMUPOBAHHOE BHYTPW, OHO 3aTeM 06A3artesibHO
NposiBNAETCA BOBHE, B pa3HOWN cTerneHn. Ho aToro MoxeT
ObITb HEQOCTATOYHO AN MPUCYXOEHUS K BO3MELLEHUNIO
YyObLITKOB. Takas xapakTepucTvka [OeNCTBUA PYKOBOAM-
Tensi, Kak BUMHOBHOCTb, HaMNpoTWUB, YCNOBWE Heobxoau-
MOe B TOM CMbICfe, YTO 6e3 Hero OTBETCTBEHHOCTb He
HacTynaeT. Mexpgy TeMm, Kak BUMAWUTCH, 3TO He AOIMKHO
KacatbCs Nerkon HebpeXXHOCTU N HEOCMOTPUTESBLHOCTW.
Kak ynomMuHaloT rno 3ToMy noBody KommeHTartopbl K,
«Hepa3yMHOCTb AeNCTBUN OUPEKTopa Kak SMeMeHT npo-
TMBOMPABHOrO NOBEAEHWs OOMKHA OTNM4aTbCsi OT BCEX
pPa3HOBUOHOCTEN BUHbI Kak CYyObEKTMBHOrO OCHOBAaHMSA
OTBETCTBEHHOCTU» 12,

B 2013 r., o6o6Lias Lenyto BOSHY UCKOB MPOTUB PYKO-
BOAMTENEN U XO3ANCTBYIOLLMX OOLLECTB NoCcne BHECEHUS
nornpasoK B KoprnopaTueHble 3akoHbl 1 K, Beicwumii Ap-
6utpaxHein Cyg P® ykasan, 4To pykoBoAMTENW Brpase
JencTeoBaTtb B pycrie «06bl4HOro NpeanpuHUMaTenbLCKo-
ro pucka» ', Takoe ycTaHOBMEHVE NPefenoB OTBETCTBEH-
HOCTW €CTb He YTO MHOE, KakK KOHCTataums HeBO3MOXHO-
CTV OoTBeYaTb 3a crny4an, 3a HenpeasuUAeHHOe pas3BuUTUe
CO6bITUN. PasbscHeHne npaBuibHOE W COBPEMEHHOE,
OHO BHOCUT BaXHble KOPPEKTMBbLI B CMOLENIMPOBaHHYO
B CTpaHax o6Llero npasa Tak Ha3blBaemyl KOHLIEMNLMIO
dmayLmapHbIX OTHOLLEHWI™ 1 0CO60N ponv AUPEKTOPOB,

2 fOpuamnyeckme nuua B pOCCUMIMCKOM FpaXAaHCKOM npase: Mo-
Horpacdwms: B 3 1. T. 1: O6LIMe NONOXEHNS O IOPUONHECKUX Nn-
uax / otB. peq. A.B. Ma6os, O.B. lN'yTHukos, C.A. CuHMLbIH. M.,
2015; CMNC «KoHcynbtaHTI 0>,

3 A63au 2 n. 1 MoctaHoBneHus Ne 62.

4 [1Be pa3HOBMAHOCTN 0653aHHOCTEN (Tak HasbiBaeMbIx fiduciary
duties) — duty of loyalty v duty of care — npefcTaBnsoT co6om

AWCKYCCUOHHbIA KNYB

=

KOTOPbIM BBEPSAETCA MMYLLECTBO aKUMOHEPOB AN ero
NpUpaLLEeHnsi, COXPaHHOCTU U BbIFOOHON KOMMEpPYECKoM
akcnnyaTtauun. B Benuko6putanum n CLLUA'™ meHepxepb!
BbICLLEr0 3BEHa B NOAJIMHHOM CMbICIIe CflI0Ba yrnpasnsaoT
C 60MbLWMMN onepaTUBHLIMU MOSTHOMOYUSMU, YpaBHOBE-
LUMBaEMbIMU OTBETCTBEHHOCTLIO — W MOBLILLEHHON UMY-
LLIeCTBEHHOW, U YronoBHOW. Mo3aTomy ycrnosuem paboTbl
B TaKoOW [OSHKHOCTU TanaHT/IMBbIA MEHeIXep Crsolb 1
psAOM BbICTaBNAET 0co60e OOroBOPHOE perynvposaHue
CaHKLM MO OTHOLLEHMIO K HEMY, MHOrda O4YeHb fetasib-
HO cO06pas3Ho crneumduke oTpacnu, rae oH OOSMKeH Aen-
cTBOBAaTh.

MocnepctBusa pechopmsl
paxpgaHcKoro Kkogekca

Mocne nonpasok 2014 r.'® B 'K nony4mna oTpaxeHue
apyras KOHUernuus BHYTPUKOPMOPATUBHLIX CBA3EW, rae
NPeacTaBUTENLCTBYIOLLME OpraHbl SBMAAIOTCA He ynpas-
NALWMMA B COBCTBEHHOM CMbICfle 3TOrO CroBa, a Mc-
nonHuTensaMu. MoXHo faxe roBoputb O HUX Kak 0 paboT-
HMKax ocoboro copTa, Tak Kak K HUM Be3fe [0 CUX nop
NpUMeHsTCA nonoxernus TpygoBoro kogekca (TK) PO.
OpraHbl ynpasfeHvs B kopropauun Ha3saHbl B CT. 65.3
'K — coBeT AnpeKTopoB, Kommerns cTapLumx y4aCTHUKOB,
HabmoaartesbHbIN COBET U T.N. VIcnonHuTenbHbIe opraHbl
W opraHbl yrnpasfieHWs OCHOBbLIBAlOT CBOE B3auvMOLEen-
CTBME Ha WUMMNEPaTMBHOM KOHCTPYKLMW, MPenyCcMOTPEH-
HOW B 3aKOHax.

Mo aton npu4mnHe cornaiueHve o6 orpaHUyYeHUn OTBET-
CTBEHHOCTW YSIEHOB MpaBfieHnsi, PYKOBOAMTENEN Hu-

Mofenn fo6poCcCoOBECTHOrO U pasyMHOro NoBeAeHWs yrnpasns-
rowmx nuy,. HassaHHble Modenu hopMmpoBanvch nyTem npe-
LeIEHTOB 1 B LIENIOM OT/IMHAKOTCHA OT OTE4ECTBEHHOr0 Noaxoaa.
Hanpumep, NOM1MMO MUHUMaTbHbIX TPE6OBaHUI [OGPOCOBECT-
HOCTW, MpeuefeHTbl 3akpenunu HeobxoOaMMOCTb Moucka on-
TUManbHOro ynpaBfieHYEeCKOro peLleHnst (Hanpumep, 3akmo-
YeHNs COENKW Ha MakCMMasibHO BbIFOAHbIX YCIIOBUAX — CM.:
Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d
173 (Del. 1986)).

® Cm.: ®egocees C.B. OTBETCTBEHHOCTb HJIEHOB COBETA AMPEK-
TOPOB aKUMOHepHbIX obLecTs // KoprnopaTveHoe npaso. Ak-
TyanbHble npo6nemsbl: ¢6. cT. / nog peg. O.B. JlomakuHa. M.,
2015. C. 212-214.

®Peyb mpeT 06 M3MeHeHUusX, BHeceHHbIx depepasbHbiM 3a-
KoHOM OT 05.05.2014 Ne 99-®3 «O BHECEHVMM U3MEHEHWI B
rnaBy 4 vactu nepsou [paxpaHckoro kogekca Poccuiickon
®depepaunm 1 0 NPU3HAHMM YTPATUBLUMMU CUITY OTAESbHbIX MO-
NOXEHWI 3aKoHofaTenbHbIX akToB Poccuiickon depepaummn».
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YTOXHO M 3anpeLleHo'. B Takom nogxope yeuaenu 3a-
BepLUeHne 3noxu (3To Obina B camMoOM fene 3noxa, Tak
Kak oHa npogepxanacb 6e3 Manoro 4eTBepTb CTONETUs)
Tak Ha3blBAEMOro (hMHAHCOBOrO KanuTannama, xapakre-
pY3YIOLLIErocs B NMepBY 04Yepefb MOHWMKEHHbIM PUCKOM
WHBECTULMIN W reremMoHu3aunelnt OEeHEeXHbIX PecypcoB,
KOTOpble HaXOAUANCb B OCHOBHOM B (PMHAHCOBbIX MUPO-
BbIX LleHTpax, a uMeHHo B CoegnHeHHOM KoponescTBee 1
CesepHoi AMepuike.

O6beM HaKoMMEHHbIX, 3apaboTaHHbIX, a FaBHOe, Hane4a-
TaHHbIX AEHEXHbIX 3HaKOB MO3BONAN COBepLUaTbh HACTOS-
Lme hrmHaHCoBbIE BNNBAHUS B MECTHble 6aHKW, KOTOPble
6panu Ha ce6s1 MaKpO3IKOHOMUYECKNE PUCKM HaLMOHASb-
HbIX SKOHOMWK W KpeguToBanu rpomMagHoe KOnm4ecTBO
MPOEKTOB MO CTaBKaMm, B HECKOSbKO pa3 NpeBOCXOASALLMM
Te, KOTOpPble COCTaBNANM YCNOBME TPAHCTPAHNYHBIX MEX-
6aHKoBCKMX 3anMoB. OTe4eCTBEHHbIE UNN MECTHbIE Kpe-
OUTHblE OpraHn3auumn CnyXunu rnpocronkon B rrnobarsb-
HOM VHBECTMLMOHHOM MNPOLECCe, B OKOHYaHUWN LIENOYKM
KOTOpPOro 6blIN PUCKOBaHHbIE Orepauum ¢ oXuaaemoun
KpaTHOM npubbinbio. Ecnn cpepctea cropanu, npona-
Janv, passBopoBbIBANNCh, TO 3TO 3aKaH4MBaNoCb HECo-
CTOATENbHOCTHI0, HAHKPOTCTBOM BOBJIEYEHHbIX CTPYKTYP
6e3 cepbe3HbIX NOCNeACTBUMA A1 KOHTPONMPYOLLMX AL,
KpoMe crly4aes, Korga peumnueHTbl KpeauTHbIX CPeacTs
npefocTaBnany Tak HasblBaeMble NNYHbIE MOPY4UTENb-
ctea. OgHaKo B Macce crny4aes NoTepu Hecny caMmu Hawm-
OHarsbHble 6aHKN. DTO KOMMEHCMPOBANIOCH BbICOYAMLLIMM
NMPOLIEHTOM BblfaBaeMbIX NOA MPOeKTbl CPEACTB Npu ro-
NOBOKPY>XUTENbHOM NOTPEOBUTENBCKOM CMPOCce Ha Ntobbie
BHOBb CO3[jaBaeMble MacCOBble MMYLLECTBEHHbIE 6nara
ONs HaceneHus.

Celiyac B KOpMopaTUBHbIX MPaBOBbIX akTax He
Tonbko P®, HO 1 Apyrmx cTpaH 3a yLiep6 opraHu-
3aumm BBUIOY HEOPEXHOCTU OTBEYaeT PYyKOBOAM-
TeNb WW YNeHbl UCMOSIHUTENBHbLIX U YNpaBnsio-
LLMX opraHoB. BmecTe ¢ TeM HasBaTb OTHOLLIEHUSA
MeXAy AMPEKTOPOM U BCEMU 63 UCKITIOHEHUS aK-
LuMoHepamu cmayLumapHeiMu 6yOET HEBEPHBIM U HE
OTPpaKatoLLIMM UX CYTHU.

7TyHkT 5 cT. 53.1 TK PO®. O HegencTBUMTENBHOCTH Takoro poja
COENOK B (DOPME HUYTOXHOCTW B CUIY MPSIMOrO yKasaHus 3a-
koHa rosoputcsa B n. 73 lNMocTtaHoBnernus NneHyma BC PO ot
23.06.2015 Ne 25 «O npvMeHeHWn cyaamy HEKOTOPbIX MOSIoXe-
HWI pasgena | yactu nepsow paxgaHckoro kogekca Poccuin-
ckon depepaumm».
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Y4acTHUKM BO MHOMMX Cly4asix, HanpvMep npv obnaga-
HAW 3HAYUTENbHOW [OMEeW, MMEKT NPOTUBOMONOXHbIE
06LLEeCTBY YCTPEMIeHNsl, pacxogsaLlmecs ¢ UHTepecamm
Ka>KOoro M3 YNeHOB KOMMEernanbHOro uiamM UCMonHUTENb-
Horo opraHa. [locTaTo4HO CKa3aTb, YTO akLMOHep Bcerga
3anHTepecoBaH B Hambonee KpyrHbIX OENCTBUTENbHbIX
OVBMAEHAHBIX BbIMNaTtax, a 3TO 03Ha4yaeT Cy>XeHne BO3-
MOXHOCTEN AN KanuTanoBlIOXEHUN, PUHAHCUPOBAaHMSA
nporpaMmM. Y4acTHUKM KOPMOpPaTUBHbIX B3aMMOOTHOLLIE-
HWIA B LLlenoM Bpofe 6bl AOMKHbI BbICTyNaTb 3a BO3pacTta-
HVWe KanuTanuaauum o6LLecTBa, 3a BbICOKYIO PbIHOYHYHO
CTOMMOCTb fonen y4actus. Bmecte ¢ TemM 1 3gecb He-
CMOXHO HATOMKHYTbCA Ha pasnuuus. YneHbl ynpaensio-
LLIMX Y UCNOMHUTENbHbLIX OPraHOB 3aMHTepecoBaHbl B Bbl-
COKMX 3aprnarax v fIblroOTHOM KpeauTOBaHUW, B KaKOW-TO
CTEMNEeHN UrHOPUPOBaHUM MAKpPOIKOHOMMYECKMX PUCKOB,
XOTSl UX-TO U MOryT 3acTaBWUTb BbiNfayvnBaTtb YObITKM B
nopsiike cybcuaMapHoOm OTBETCTBEHHOCTU. AKLMOHep,
psSAOBOM YYacTHWK, — MNPOTMB nepsoro un BToporo. OH
B CpefHeM 3a CTabuibHOCTb W COXPaHHOCTb CTOMMOCTH
CBOMX LeHHbIX 6ymar. MoxHo 6b110 6bl HasBaTb uay-
LUMapHbIM/Y [OBEpPUTENbHbIE OTHOLLEHUS PYKOBOAUTENS
N camoro o6LLecTBa, a TakkKe MHbIX YIeHOB, COCTaBAIo-
Lmx ero opraHbl. OgHako, CTPOro roBopsi, MexXay HUM u
OTAENbHO O6LLECTBOM He BCErfa MMerTCs MOHOLEHHbIe
OTHOLLIEHMSI C KaXObIM U3 YNIEHOB COBETa AUPEKTOPOB.
Mexny pykoBOOUTENEM W OpraHudaumern OHW npexpae
BCEro TPy#OBblE, M B TO X€ BPeMsi He MOASIEXUT COMHe-
HUIO Hann4ne y YSIeHOB KOMfernanbHoro opraHa Kopro-
paTuBHbLIX MpaB, ABMASAKOLUMXCA 6a30M A5 B3bICKAHUA B
€ro nonb3y yobITKOB'™®.

YT0 KacaeTca KopnopaTuBHbIX YObITKOB, TO OHWM 061aaarT
COBCTBEHHOW CreuudUKon 1 no 60sbLIER YaCTU B3bICKU-
BatOTCA MO UCKY YyHaCTHUKOB, UM YNEHOB HabnogaTesb-
HOrO COBETa, WM CoBETa OMPEKTOPOB, BbipaXKaroLLero
KONNEKTUBHYIO BOMNIO BKMAaQYMKOB, C PYKOBOAMTENEN U
OpYryux BMHOBHbBIX MWL, €CIN OHU MPUHUMAanuU y4actve B

'8 Bnpo4yeM, eCTb U MHOWN B3rnsif Ha NpUpPoLy OTHOLLEHWIA PyKO-
BOAUTENEN ¢ 06LLecTBOM. [1pOTVMB NPM3HAHUS TakUX OTHOLLIE-
HWU KoprnopaTuBHbIMK BbICTynaeT, Hanpumvep, H.B. Koanosa,
XapakTepuayoLas Mx B KadecTBe 0OCO60ro KopriopaTuBHO-
ro npepcrtasutensctea (Kossosa H.B. MNpaBocy6bEKTHOCTb
topuaunyeckoro nuua. M., 2005; CINC «KoHcynstanTtlntoc»), n
C.O. MoruneBckuii, Ha3blBaOLMIA MX BHYTPUOPraHM3aLumMOH-
HbIMV 0653aTeNbCTBEHHbIMW OTHOLLEHWUAMM, CXOXUMU C OTHO-
LLIEHVSIMW MO ynpaBsfieHnio (M3 COOTBETCTBYHOLLIErO [OroBopa)
(Mornnesckmii C.[]. OpraHbl ynpaBneHus XO3SNCTBEHHbIMU
obectsamu. M., 2001. C. 292-293).



peLueHnax 06 yobITO4HbIX onepaumnsax'®. OTBETCTBEHHOCTb
KOHTPONMPYOLLMX CyO6BEKTOB JOSKHA HAaCTynuUTb BBUAY
ywiep6a, HO He ynyLLEeHHOW BbIrodbl, T.e. 3a NOoTepu, Bbl-
3BaHHble yTpaTon, MOBpPEXAEHNEM UMYLLECTBA, a He 3a
HeMony4eHHyo npuobinb, HEOPEXHOCTb, MPOABIEHHYIO
B [efie Henosny4yeHus [oxoda?’, 0Co6eHHO MocpeacTBOM
pa3oBon onepaumn®'. B MHOM criy4ae MCnonb3yeMblii UH-
CTPYMEHT YObITKOB BbIMUICA Obl B NEPMAHEHTHbIV LUAH-
TaX pykoBOAMTENEW opraHv3auuu, KoTopble MOrnu Obl
MCMoNb30BaTb, HO YMyCTUAW TOT WM WHOW PbIHOYHBIN
waHc. Mpu aTOM perynupoBaHve 1 pasbsCHEeHUs CydoB
Takoro yTO4YHEHUs1 He codepxar.

PaunoHanbHasa npasoBas fiorvka no BOMpocy npeaenos
OTBETCTBEHHOCTU YMNPaBfoLLMX NAL, HaLuna oTpaxeHue
B N. 1 cT. 277 TK 0 TOM, YTO PyKOBOAUTENb OTBEYAET 3a
yTpaTty MMyLLEecTBa B MOTHOM 06beMe («NpsMON AeiCTBM-
TenbHbIV yLep6»2?). B 3Ty Kateropuio He BXOQWUT Hemno-
NyYeHHbIA JOXO0f, yKasaTb Ha KOTOpbIA Bcerga MOXHO,
0fHaKo 3TO He 6yAeT MMeTb CnpaBed/IMBON MOJOMNEKN
B3bICKaHWsA, MO0 PYHKUMA PYKOBOQUTENS — COXPaHWUTb
cTabunbHyto paboTy opraHM3aumu, a He rHaTbCa 3a npu-
3payHbIMM LLIaHCaMMU.

Oanee, cneunduka 3aknoyaeTcs B TOM, YTO YObITOHHOE
[elncTBne fde-tope coBepLuaeT caM KpeauTop, T.e. opra-
Hu3auma. BmecTe ¢ TeM oHa nosny4aeTt nocnegylolee
BO3MeELLEeHe OT nuu, (POPMMPOBABLUMX €e MNPaBoBYIO
BOMO (COBET AMPEKTOPOB), BbIPA3UBLLYIOCA B [ENCTBU-
AX U YNYLLEHNAX NPUMEHUTENBHO K UMYLLECTBY KOp-
nopaTMBHOM CTPYKTYpbI. B Takoe y6bITO4HOE nosefeHune
BXO[MT HE TOMbKO CAesKa, HO 1 ornepaumm dakTu4eckoro
CBOWCTBA, pe3ynbraTbl NPOU3BOLACTBEHHOW UM MHOW 3a-
TpaTHoW fgesATenbHocTU. Pa3 B BuAe coctaBa HapyLleHus
CyO6bEeKTMBHOMO npasa camMoW opraHv3aumv OOMXeH Bbl-
cTynatb ymbicen nmbéo TONMbKO rpy6asi HEOCTOPOXHOCTb,
HO He nerkasi HebpexXHOCTb, O YeM Mbl paHee ynoMuHa-

9 To ecTb ronocoBanu 3a NPUHATME COOTBETCTBYIOLLErO peLle-
HUS (U B HEKOTOPbIX MHBIX CNyYasx) — cMm. M. 2 cT. 53.1 TK P®.

20 BmecTe ¢ TeM Hafio yunTbIBaTh, 4TO M. 9 MNMocTtaHoBneHus Ne 62
no3eonsieT TpeboBaTb B3bICKAHUA C OVPEKTOPOB YMyLLEHHON
Bbirogbl. OgHaKo 3TO TOT cfyyal, Korga ¢ HeydadHbIM pasb-
sicHeHneM BAC P® He cTouT cornawuartbCes.

21 Cutyaumio ¢ ybbITkamu BBUAY 3aKMHOYEHNS OOHOM U3 HECKOJb-
KUX B3aMMOCBA3aHHbIX caenok onuceiBaer C.B. depocees
(®egocees C.B. Ykas. coy. C. 195-196).

22 Takoxe cM.: n. 5 MNocTtaHoBneHwus MneHyma BC P® ot 02.06.2015
Ne 21 «O HekoTOpbIX BOMpPOCax, BO3HUKLLMX Y Cy[OB Mpw Mpu-
MEHEHMWN 3aKOHOAATeNbCTBA, PErynMpyoLLEro TPy PYKOBOAU-
Tens opraHv3aunn 1 4reHoB KOnernanbHOro NCMonHNTEIbHO-
ro opraHa opraHu3auum».

AWCKYCCUOHHbIA KNYB

=

11, TO YCNOBMEM OTBETCTBEHHOCTU 32 HapYLLEHNE TaKXe
JomkHa 6bITb 6051ee HenocpeacTBEHHasA 1 ABHASA NMPUHUNH-
Has cBfA3b?%, Tak Kak MMEHHO BUHA CO3[a€eT e€ B NEPBYLO
o4epedb.

Heckonbko KOMMEHTapueB, OMUCLIBAIOLLMX YCNOBUA
OTBETCTBEHHOCTW MaTepuHCKOro obLlectsa B Buae
yObITKOB, MOHECEHHbIX [o4YepHUM obLiecTBOM (ab3. 2
n. 2 cT. 67.3 IK), cogep>xxaT BbIBOObI, YTO AaHHLIN Cry4van
ABHO 6€3BMHOBHbIA?*. Mbl Npegnonaraem, 4To 37O CMOPHO
M Oaxe HeBepHo. Ecnn cocTosHMe 6aHKpoTCcTBa Oo4ep-
HEe KOMMaHWW BrieYeT B3bICKaHWE TOSIbKO BBWUAOY BUHbI
KOHTPONUPYIOLLIEN OpraHu3auuu, To Tem 6onee psagoBom
anmM3o[ yObITKOB OMKEH 6bITb CBA3aH C BUHOW. B npoTus-
HOM crny4ae nogpbiBaeTcs 6a30Bbl NPUHLMM rpaXKaaH-
CKOro npasa 0 caMOCTOATENbHOW NPaBoOCYyOLEKTUBHOCTHU
y4acCTHMKOB o6opoTa. VM OTBETCTBEHHOCTb onpefeneHa
kak 6e3BMHOBHAA He ANs akumMoHepa (y4acTHUKa), a NvLlb
ONs nvua, KOHTPONUPYIOLLEro, YKasblBaloLwero unm ofo-
6pstowero (n. 3 cT. 67.3 IK) caenky. Takoe UCKnoYeHne
AIBNAETCH BCe-Takn AocagHblM HegopasyMeHUeM.

B n.3cT.67.3KP® ectb HeonpaBgaHHas ccbifka
Ha cT. 1064 'K, onucbiBatoLLyto o6Lme OCHOBaHUS
BO3MeLLeHMA Bpefa. OTO 3aKoHodaTeNbHOE peLue-
HWe Henb3s NPU3HaThL ONTUMAaSbHbIM.

2 [NpuymHHas CBA3b BCErAa BbICTyNana BaXXHbIM 3JIEMEHTOM J0-
KasblBaHWA B fenax Takoro poga. Cm.: MoctaHoeneHue Mpesu-
ovyma BAC P® ot 22.05.2007 Ne 871-07. NoppobHbIi aHanms
cyfnebHoM NpakTUKK Ha 3TOT cyeT cM.: [TnewaHosa O.[1. MpwuH-
Lumn JO6pPOCOBECTHOCTM B KOPMOPATUBHOM Npase: peanuaaums
B [enax O BO3MeLLeHUM YyObITKOB // BeCcTHUK rpaxmaaHckoro
npasa. 2017. Ne 2. T. 17. C. 65-74. AHann3 cygebHow npakTu-
KW MO BOMPOCaM YCTaHOBIEHWS NPUYNHHO-CNEACTBEHHOM CBS-
3u cM.: KonecHukoBa C.I". NpyMeHeHe HOPM O rpaXXdaHCKO-
NpaBoOBON OTBETCTBEHHOCTU YNIEHOB OPraHoB YynpaseHus 1
KOHTPONMPYIOLLMX NNL, XO3ANCTBEHHbIX 06LLECTB // Apbutpax-
Hble cropbl. 2016. Ne 1. C. 22-58.

24Mpm atom n. 4.1.7 pasgena 3 KoHuenuun passutuns rpaxaaH-
CKOro 3akoHopaTeNnbCTBa MpegycmaTpuBan CrefyloLlyio Mo-
[enb perynMpoBaHus: no obLuemy npasusy ycTaHasnMBaeTcs
6€3BVMHOBHAsA OTBETCTBEHHOCTb, Ha Cny4arn 6aHKpOTCTBa — OT-
BETCTBEHHOCTb NpW N060I (hOopMe B1HbI MaTEPUHCKONM KoMmna-
HUK. O6 0COBEHHOCTSIX PePOPMbl OTBETCTBEHHOCTU KOHTPOSMN-
pytowmx nuy cm.: CrimpuH [J.A. Pedbopma 3akoHogaTenscTea o
IOPUANYECKMX NULAX: Hey[aBLLAACA MOMbITKa perynupoBaHus
OTBETCTBEHHOCTU KOHTponupytowlero nuua // 3akoH. 2014. Ne 7.
C. 63-65; LLutkuHa U.C. VimyLLiecTBeHHas OTBETCTBEHHOCTb B
KOPMOPAaTUBHBIX MPABOOTHOLLEHWAX (HA NpUMepe XO3AWCTBEH-
HbIx 06LLlecTB) // MNpeanpuHnmarensckoe npaeso. [NpunoxexHue
«BusHec n npaeo». 2015. Ne 2. Kputuky 6e3BMHOBHOW OT-
BETCTBEHHOCTW CM.: [paxxgaHckuin kopgekc Poccuitickon ®epfe-
pauun. MocTaTteriHbin KOMMEHTapuii k rmaeam 1-5 / nog peg.
J1.B. CaHnukoBoi. M., 2015; CINC «KoHcynstaHTlntoc».
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Bcnepctene HaHeceHuss Bpefda YObITKM B3bICKUMBAKOTCS
cybcuanapHo, a Ha NnepBoM MeCTe CTOUT UCTONHEHWE B
HaType — 3amMeHa Bellen Uin ycTpaHeHve fedekTos B
HUX. Hapsgy ¢ 3TUM NpUCY>XAeHue K TakuM NpUHyauTenb-
HbIM [ENCTBUAM BO3HMKAET MpU BMHOBHOM MoBeAeHUN B
kadecTtBe 6a3oBoro npasuna. MNyHKT 3 Ha3BaHHOW cTaTby
MOXHO CHUTaTb OTCbINOYHOM HOPMOW UMEHHO K O6LLIMM MO-
NOXEHUAM OTBETCTBEHHOCTU 3a BPeJOHOCHbIE [EeNCTBUS.

Y6bITKW BCNeACTBME HapyLLUeHUs
KOprnopaTUMBHOIo AOroBopa

WTak, KoprnopaTtuBHble 0683aHHOCTM MOryT COCTOATb B
BO3MeELLEHUN YObITKOB O6LLIECTBY MO UCKaM pa3Hoobpas-
HbIX NWL, ero y4acTHWKOB, OMpeKkTopoB. OpHako Kop-
nopaTuBHble MpaBa TakXe peanu3ylTcs NocpeacTBOM
[JoroBopa, Torga ero nognMcaHTbl MOryT HanpsaMyto npu-
CYyXOaTbCA K BO3MELLEHUIO YObITKOB. KopropaTuBHbIN
JOroBOp oOnocpefyeT CTpaTternvyeckme WHBeCTULMM B
obuliectBe. B nepByo o4epedb OH MMEHHO Afs 3TOro U
Hy>eH. Knaccrnyeckas cxema KOprnopaTvBHOWM COeNKn —
npegycMOTpeHre 06MEHHbIX onepaLuii No cxeme «Karnu-
TanoBnoXeHne B3aMeH 6yayLLnX ynpaBneH4ecKnx peLue-
HWI, ero NOAAEPXMBAIOLLMX», YTO B KOHEYHOM cYeTe, Npu
ycrexe UHBECTULMIA, MPUBOZUT K POCTY CTOMMOCTY JONEN,
akuui. BknageieatoLasn cpefctaea CTopoHa npexxae Bcero
3avHTEpPEecoBaHa B MOMNyYEHUN KOHTPOMSA pasHoW cTene-
HW, T.€. BO MHOIMX Cry4asix — B HapalMBaHum pasmepa
ponen y4actusa. BmecTe ¢ TeM yrnpaBneH4eckme gencTBums
MOTYT OCYLLECTBIATLCS HA HECKOSIbKMX YPOBHSX YflieHaMU
npaBfieHnsi, cCoBeTa AUPEKTOPOB, PYKOBOOUTENEM.

CpenctBoM 3awmTbl OT HapyLUeHWs Takux 06A3aHHO-
CTeN OOSKHbI ABNATHCS YObITKW, BO3MELLAEMblE 3TUMM
LOMKHOCTHBIMU NMLaMK, a Takxke M yyacTHMKamu. B 1o
Xe BpeMsi (hOPMYNIMPOBKM B 3aKOHe, B CTaTbe O KOPMo-
paTvBHOM gorosope (cT. 67.2 [K), gatoT Ham CTPyKTypy,
B 3HAYUTENbHOW CTEMNeHW MOBTOPSIOLLYIO COrfalleHne o
COBMECTHOWN OEATENbHOCTU, T.€. CIy>XaLlyto O6LLEN Lienu.
KanuTanoBnoxeHus, oxpaHsieMble KOprnopaTuBHbIM JOro-
BOPOM, MOCTYNalT B pacrnopskeHne o6LLecTBa, HO He aK-
LMoHepa Wnu ynpasfieHUEB, MPYHUMAIOLLMX Pe30sIoLmm
KonnernasnbHO (COBET AUPEKTOPOB).

OcCHOBHbIM MpegMeToM onucbiBaeMoro pgorosopa B P®
SIBNSETCA TONI0COBaHME OnpefeneHHbIM 06pasoMm, Ha-
nuyne VHOMBWUOYanbHOW CTPYKTYpbl OpraHoB, nepepa-
Ya gonen npy ONpefeneHHbIX YCMOBUAX, HO 3TOro SIBHO
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HefoCTaToO4HO, YTOObl STOT U3BECTHbIA BCEMY MUPY WH-
CTPYMEHT adhheKTnBHO paboTan. N3 nonoxeHuii o Kop-
nopaTMBHOM [OrOBOPEe He CrefyeT, 4TO PyKoBOAMTESb
6yOeT oTBeYaTb Mepeq KpymnHbIM akLuMOHEepoMm 3a CpbiB
WHBECTULMIA. XapakTepucTmka KOpropaTMBHOro OOroBo-
pa B 'K nobyxnaeTr nopasmbILnsaTe O TOM, KakuM 06-
pa3oM pearvpoBaTb Ha ero HeucrnonHeHve. O4eBUOHO,
nyTeM MPU3HaHWS PELLEHWI OpPraHoB U COENIOK TPeTbUx
MY He#enucTBUTENbHbIMK. HO rnaBHbIM SBRSETCH Npu-
CyXZeHne yObITKOB 3a HEerosiocoBaHve ornpepesieHHbIM
o6pasom. B camon cT. 67.2 'K 06 y6bITKax roBopuTcs B
CBA3M TOSbKO C HEMHOPMUPOBAHNEM CaMoro obLlecTea
«0 (haKTe 3aKJYeHNss KOpnopaTMBHOro gorosopa». M 1o
Takoe npaBo NPUHAANEXMUT 1LY, HE y4acTBOBaBLLEMY B
TaKoM [JOroBope.

BO3MOXXHOCTb HaNOXEeHUs1 CaHKUMA 3a HEeronocoBaHue
onpefeneHHbIM 06pa3oMm, cyas no BCEMY, OOMKHA Bbl-
BoaMTbCA U3 cT. 15 MK, npumeHeHne koTopon 6yaeT oby-
C/IOB/IEHO BOMPOCOM O TOM, KakKMM KOHKPETHO 06pa3om
OTCYTCTBME rofI0COBAHMWSA MOBMEKO HapyLUeHNe cybbek-
TMBHOro npasa uctua. Ewe 60nbLuyto TYMaHHOCTb Takas
nepcnexkTnea npnobpeTaeT, eCiv rofloCoBaHNE B OpraHu-
3aLMn NPoOU3BOAMIIOCE TalHO. 3h4ech B o4epenHolr pas
npoaBnifAeTcd HeHOpMallbHOCTb KOHCTPYKUMW BO3MeLLe-
HNA y6bITKOB 3a HencnornHeHune, HO NuLLb COB6CTBEHHOI0
obellaHnsl, a He 3a HEBO3MOXHOCTb 06eCcneynTb UCMnosi-
HEHWE MPVHUMAEMOrO He TONbKO JIMYHO PEeLUEeHUsi, YTO
OeNCcTBUTENIbHO BOCTPEOOBAHO BPEMEHEM W COBPEMEH-
HOW 9KOHOMWYECKOWN CpefoNn.

B HacTosILLMI MOMEHT Mbl He 3HaeM KPYMHbIX B3bl-
CKaHWIA yMyLLEeHHON BbIrodbl BBUAY HapyLUueHWUs
[IOrOBOPEHHOCTM rofocoBaTh OnpeaeneHHbIM 06-
pasoM. Mexay TeM MMEHHO B 9TOM eCTb rfaBHOe
Ka4yecTBO 3TOro NMPaBOBOrO MHCTPYMEHTA, noaaep-
XMBaIOLLero MHBECTUUMM, rapaHTupytoLimMe pocT
CTOMMOCTM JONeN.

NMpaBo y4acTHMKOB O6LLECTB Ha
BO3MeLlleHne YyobITKOB

MpucyxpgeHne yobITKOB — rnMaBHOE CPEACTBO MPaBOBOWA
3alWThl OT HapyLUeHWUs KOpPMopaTUBHbIX MW yNpaBneH-
YecKnX NpaBs, BOCCTAHOBMIEHME KOTOPbIX MMEET CBOWN OCO-
6EHHbIN anroputT™M, MponerarLLMin Yepes UMyLLIECTBEH-
Hyt0 cdepy camon opraHudauuu. Nprvpoaa OTHOLLEHUN
3[eCb 3aK4yaeTca B eOMHCTBE C COOTBETCTBYHOLLMMMU



ynpasiieH4eCKnmMmun 0683aHHOCTAMU, NOJOGHO poauTernb-
CKMM npaBoOMO4YUAM U Oonry no BOCNUTaHUo geten, cnu-
TbiIMM B eOUHOE Lenoe. KOpI'IOpaTVIBHbIe npaesa ynpas-
NALLINX, pyKOBO,EI,I/ITeJ'IeVI, 4YfieHoB Hab6nogaTenbHOro
coBeTa U coBeTa OUPEKTOPOB MMEKT OonocpenoBaHHYHO
MMYyLLLeCTBEHHYIO nofonsieky, 1 npexmne scero OHM HeoT-
Hy>Xaaembl. BwmecTe ¢ Tem unx peann3auna BnudaeT Ha Tak
Ha3blBaeMYyH CUHTETUYECKYIO Kanutannsauuno o6LLecTB.

HekoTopble KOMMEHTaTOPbI FOBOPAT O «BHELLHUX> U «BHY-
TPEHHMX>» KOPMNOopaTMBHbIX NpaBax?®, cBA3biBasi Nepeble C
NPeacTaBUTENBCKUMU DYHKLUAMU, BEPHEE, MONTHOMOUU-
AMW JEeNCTBOBATbL OT MMEHM Kopriopaumu. 3amevaHus, BO
MHOIOM MayLLMe K Jeny, Tak Kak YieHbl MUCMOSTHUTEbHbIX
M yNpaBnsioLLmMX OpraHoB ¢hopMupytoT BOMo obLiecTea
npy 3akYeHUN COENOK, OCYLLECTBIEHUU OEATENbHO-
CTW, NoABEeprarT PUCKY MMYLLIECTBEHHYIO 6a3y obLLie-
CTBa, €ro MnoJioXXeHne Ha pbiHKE N B cdhepe KpeauToBa-
Hus. [NepcnekTuBa AMBUOEHAOB YCMELLHbIX KOopriopaumi
oThaneHa LensMu HapalmBaHus Kanutanu3auum, B nep-
BYIO O4Yepenb [aroLlieil BMECTO 3TOr0 BO3MOXHOCTb Bbl-
rofHo, ¢ NpubbINbIO, MPoAaTbh CBOW LiEHHbIE Bymarn nnm
YyCTYNUTb JOS0 y4acTus. Hannyme kopnopaTyBHbIX Npas
Y YIEHOB YMNpPaBNsIoOLLMX OPraHOB BbIpaXaeTcs B UX Tak
Ha3bIBAEMOM MpaBe Ha UCK K PyKOBOAUTENAM 06LLEeCTBa.
Y nocnepHuX Xe UX KoprnopaTtuBHbIE NpaBa 3ak/yatTcs
B BO3MOXHOCTU OENCTBOBaTb OT MMEHWU 0OLlecTBa, 3a-
ABNATb O BO3MELLEHUWN YObITKOB, HAHECEHHBIX B TOM YMC-
J1e aKUMOHepaMm1 Un YneHamm KommermansHoro opraHa,
KOrga 97O pa3peLLeHO 3aKoHO4ATENbCTBOM.

Hocutenn nepeoHa4asnbHbIX KOPNOPaTUBHbLIX NPae MOryT
B CWUy 3akoHa TpeboBaTb B3bICKAHUS YObITKOB TakxXe B
crnegylowmx aByx cnyyasx. Bo-nepsbix, npu yTpaTe npas
y4acTusi B pesynsrare HenpaBOMEepHbIX AercTBuni (M. 3
CT. 65.2 TK). Y6bITKM B3bICKMBAIOTCA C BUHOBHbLIX JNLI,
KeM Obl OHU HU ObINN — aKLUMOHEpPaMK, peecTpopepxa-
Tenamu, ammTeHTamm (Mpuyem opma BYHbI NOCAEAHNX
BecbMa crieumdunyHa). akTm4eckum NpUHMHUTENEM Bpe-
Ja BCerga BbICTYNaeT, Nno CyTu, NOXUTUTENb, Hanpumep,
aKUMIN, NpeobsaBUBLLNIA peecTpofepXaTento danbLUnBble
[OBEPEHHOCTN, BUHOBHBIM Xe MOXET ObITb pernctparTop
M [PYron akuuoHep, Moka MpecTYnHWUKK, BOMAOTUBLUNE
YronoBHbIV 3ambicen, 6yayT pasbiCKkaHbl M NpedaHbl Cyay.

AWCKYCCUOHHbIA KNYB

=

Bo-BTOpbLIX, KOrga peanu3oBanacb KopriopaTtvBHas npo-
uenypa, NpU3HaHHaa He3akOHHOM W HarpasfieHHas Ha
pasmbiTvie gonu ydactusa uctua (n. 4 ct. 60.1 T'K), 3ako-
HofaTenlbHOe HOBOBBELEHWE MO3BOMAET MpUBIeYb K BO3-
MELLIEHMIO YObITKOB aBTOPOB PELLEeHUss — YNEHOB Kosre-
rMasibHoOro opraHa, a Takxe Co3faHHbIX IPUANYECKNX NLY
N BCEX CYOBLEKTOB, CMOCOOCTBYHOLLIMX MPUHATUIO PeLLIEHS.
O4yeBNIHO, YTO NEpeYnCIIEHHble OTBETYMKN Heobs3aTenb-
HO AIBNSNMCH BbIrofonpuodpeTarTensmm oT TaKON pecTpyk-
Typu3aummn (BO BCAKOM Crly4ae, AaHHbIX Ha CeN CYeT He
TpebyeTcs), a OTBETCTBEHHOCTb 34eCb, MO MHEHWIO psga
npaBoBeAOB?, yHMKanbHas, Tak Kak OHa, C OOHOW CTOPO-
Hbl, BO3HUKAET NULLb B CUTY HELOOPOCOBECTHOCTY (a rnaB-
HOe, NPU He4YEeCTHOM COKpPbITUM hakToB 1 oLeHoK). C apy-
rOV CTOPOHBI, YIEHbI KOMMIErManbHoro opraHa (XoTs 3To He
BCerga OTMeYaloT) HeCyT OTBETCTBEHHOCTb HernpeMeHHO
B CWUJ1y BMHbI. TakoW BbIBOL CNefyeT U3 TOoro, YTo yHUBEp-
canbHO NMPUMEHUMbIMW OCTaloTCsl OOLLME OCHOBaHWUS OT-
BeTCTBEeHHOCTM (CT. 393 TK, B cuny ykasaHnui cT. 307.1 n
rnasbl 4 ['K).

Hanpvmep, y4acTHMKM ynonHOMOYeHbl TpeboBaTb BO3-
MeLLeHNs YObITKOB, Korga B JO6pOBOSIbHOM NG00 0653a-
TeNbHOM MPEefJIoXEHNN O NPUOBPETEHUM aKLMI, a Takxe
nocsie NPUHyaMUTENbHOro BbiKyMa Hanuuo pasHuua LEH,
OCHOBaHHas Ha HecnpaBefsIMBOM PbIHOYHOW UX OLIEHKe.
Ho kak cuutatb 3Tn ybbITKM? [MaBeHCTBYIOLLYO POfb
3pecb urpatot nonoxeHua ct. 393 K o «BoccTaHOBK-
TenbHOM» BO3MelleHun (Kak ecnu 6bl 0653aTenbCTBO
6bI/10 MCMONMHEHO Haanexawum obpasom). Vimeetcsa ob5-
3aHHOCTb OCYLLIECTBUTb BCEr0O-HaBCEro nnarex AencTBu-
TeNbHOM CTOMMOCTU aKUWiA, KoTopasi CPOOHN OBbIYHOMY
OEHeXHOMy 0653aTenbCTBY.

KopnopaTuBHble y6bITKM M BUHA KpepguTopa

[Mpy BbIICHEHUM MexaHuM3Ma o06pas3oBaHUsA YObITKOB B
KopriopaTMBHOM 0651acTu BECbMa He NULLIHUM 6yaeT paso-
6paTbCs, C Kakumu rnonpaBkamMu U kak 6ygeT OencTBO-
BaTb OHOMMEHHbIV naparpad rnaebl 06 06593aTeNbCTBaX.
[MaBHeNLWMM NYHKTOM 3[€eCb BbICTYNaeT BMHA KpeamTopa,
He OEeNCTBYHIOLLLErO C LENblo YMEHbLLEHNA noTepb (CT. 404
'K). Ha nepBbiin B3rnag HEBO3MOXHO MOHATb, Kak AOMX-

%5 CMm.: 'yTHukoB O.B. OTBETCTBEHHOCTL NeEpeq Kpeautopamun B
KoprnopaTuBHbIX OTHowweHusX... C. 57-58; lOpuanyeckue nuua
B POCCUICKOM rpaxaaHckom npase. T. 1. C. 66—67; paxpaH-
ckui kogekc Poccuiickon depepauunn. NoctaTtenHbii KOMMEH-
Tapvn K rmasam 1-5.

26 Cm., Hanp.: Lernos I.B. MoxHo nu cyguTb 3a anyHocTb? OT-
BETCTBEHHOCTb KOHTPOSIMPYIOLLMX JIML, KOMMEPYECKOW KOpro-
pauuun nepes KpeamTopamu 3a NpuHSATUE YPe3MepHOro npeg-
NPVHMMAaTENBCKOrO pUCKa MpU yrpo3e HecoCTosATeNnbHOCTU //
3akoH. 2016. Ne 8. C. 98-120.
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YKYPHAJT «3AKOH»
Ne 7 NHOJTb 2017

HO BeCTK cebsl caMo O6LLECTBO, YTOOLI NpeaynpeauTs unu
CHU3UTb COOCTBEHHbIE YObITKW, TaK Kak OHO BbICTyMnaeT
KpeguTopoM npu BCex HapyLLEHUAX KOPNopaTUBHbLIX Npas.
O4yeBnaHO, 3TO JOSMKEH OenaTtb 3asBUTENb TPeOOoBaHMWSA,
HO Y HEro noYTv HeT HUKaKMX BO3MOXHOCTEW. Hn akumo-
Hep, HW YYaCTHUK, HW YNeH CoBETa AMPEKTOPOB He CMoCco6-
Hbl B OIHOCTOPOHHEM MNopsfke 3ajaBaTb 06pa3 AencTBUi
1 noBefdeHust Kpegutopa — camon opraHusdauun. [dpyroe
0eno — HEeWUcrnosnHeHWe CI0XKHOro KoprnopaTMBHOMO O0ro-
BOpa, perrnamMeHTUpyroLLero B KOHeYHOM cYeTe MHBECTU-
LUMOHHBIN npouecc. UcTuoMm u Bbirogonpuobperarenem
30eCb OOMKEH BbICTYNaTb YY4aCTHUK YNOMSIHYTOro corna-
LeHus, Ho 6efa B ApyroM: He Bcerga notepnesLuas CTopo-
Ha crnocobHa NPOLEMOHCTPMPOBATb, B YEM 3aKJH0HaAKOTCA
ee yObITKK, 1 060CHOBAaTb MPUYNHHO-CIEACTBEHHYIO CBA3b,
HanpuMep ecnv He NPOU3OLLSIO rofloCOBaHUSA B COOTBET-
CTBUM C [OrOBOPEHHOCTLIO, HE 6bIN1 MPUBIIEYEH KPeauT, He
NPUHATO 06YCNOBIEHHOE YNPaB/IEHYECKOE PELLIEHNE.

BbiBog

MpenctaBnsieTca, 4TO rpaxpaHcKo-npasoBas pedopma
KOpnopaTuBHOM cdhepbl MPOM30LLa HeyaaqdHOo C TOYKM
3peHUs BBEOEHHbIX MHCTPYMEHTOB B3bICKaHWUS YObITKOB.
3akoHO[aTeNbCTBO HyXXAaeTcs B MonpaBkax, Hanpumep
B 4aCTUM pacKpbITUA CyTU KOPNopaTUBHOIrO OroBopa, BHe-
CEHUSA UBMEHEHNI O TOM, YTO caMO OOLLIECTBO MOXET ObITb
€ro CTOPOHOW 1 NocneayoLmnM B3bicKaTenem yobITKOB Ha
6a3e V3BECTHONO KaHOHa KOHTWHEHTaNbHOW MpaBOBOWA
CUCTEeMbI O TOM, 4YTO OTBETCTBEHHOCTb Y HenpeanpuHuma-
Tenen HacTynaeT TONbKO NPU HaM4YUU BUHBI.
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