Kak BMIHO, TEPBbIN BOIPOC, KOTOPbIA BO3HMKAET nepen‘TpeTep“rcxuM
CYZIOM M CTOPOHAMM, — 3TO BOIPOC O HAMYHH Y JaHHOTO apbuTpaxa KoM-
NeTeHLMH PACCMATPHBATh KOHKPETHBIA crop. 1103TOMY B 3aK/TIOUEHHE XO-
weTcs OTMETUTh, YTO BO U30eKaHHUe NpoodieM, OCIOKHAIOLIMX 1 3aTANBA-
JOLMX apBUTPAKHBI IIPOLIECT, CEAYET YETKO NOHNMATD, B KAKUX CILy4aiXx
KOMIIETEHLIS apBUTpaXka MOXET ObITh OCIIOPEHA, 1 € YIETOM 3TOrO TOHHO
1 FPAMOTHO COCTABJISTH apOUTPAXKHBIE COMTAICHHA.
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N3BPAHHBIE JTEJA MEXIYHAPOJTHOMN
YACTHOITPABOBOX MMPAKTUKHN ®UPMBbI
«MOHACTBIPCKHU, 3I0BA, CEMEHOB
& NIAPTHEPBI»

R

Hexoropsie 0CO0EHHOCTH MPOLECCYATBLHOIO
HNPEACTABUTEIBLCTBA B MEKAYHAPOIHOM
KOMMEpPYECKOM apOuTpaKe

Knauun A.B.*

Pedopma npoueccyanbHOro 3aKOHONATENLCTBA, NPOBOAALIAACS B HACTO-
suee Bpems B Poccuiickoit denepaliyy, cepbe3Ho 3aTpOHYIa MHOTHE Ipa-
BOBbIE MHCTHUTYTBI, H, NIPEXK/AE BCEro, B UX UMCIIE OKa3alHuCh BOIPOCHI
IIPOLECCYaNbHOr0 NPEeCTaBUTENbCTBA B TOCYJAPCTBEHHBIX CyHax.

denepanbhbiit 3akon or 31 Mas 2002 . Ne 63-03 «O6 agBokarckoil me-
ATENLHOCTH M afiBoKatype B Poccuiickoit @enepaninuy» B 1. 4 CT. 2 yCTaHo-
BUJI, YTO «IIPEACTABUTENSAMHU OpraHM3aluH, OPraHOB roCyaapCTBEHHOM
BJIaCTH, OPraHOB MECTHOIO CaMOYIIPaBIEHUS B TPAXKIAAHCKOM H aJMH-
HUCTPATHUBHOM CYAONPOM3BOJCTBE, CYAONPOU3BOACTBE 110 AesaM o aj-
MHUHHCTPaTHBHbIX NIPABOHAPYILEHUSIX MOTYT BBICTYHATh TOILKO AIBOKATEI,
3a MCKJIIOYEHHEM CJlydaeB, KOIAa 3TH (QYHKLHH BBHIUIOJHAIOT pabOTHHKH,
COCTOSILIME B LUTATE YKA3aHHBIX OPraHM3alui, OpPraHOB roCyAApCTBEHHOM
BJIACTH U OPraHOB MECTHOTO CAaMOYIIPABJICHHS, €CIIH MHOE HE YCTAHOBJIEHO
dbenepanpHBIM 3aKkOHOM»' . Benen 3a DpOLMTHPOBAHHBIM 3aKOHOM, HOBBIH
Ap6uTpakHbIi npoLeccyasHbIi koaexe PO ot 24 urons 2002 1. Takke yc-
TaHOBMJ1, YTO NPEACTABUTENEM OPraHU3aUU B apOUTPasKHOM Cy/le MOKET
OBITH €€ PYKOBOAHTENE, HHOE COCTOSLIIEE B LUTATE MO MM afBoKar. B To
K€ BpeMsl, BBeIeHHbIH B fielcTBue ¢ 1 derpains 2003 r. ['paxmaHckuii npo-
ueccyanbHbeld kofgeke PO ot 14 Hosbps 2002 r. He HaknagplBaeT Takoro
OrpaHHYeHHUA: B Cyfax obuwiei 1OpUCIUKLMN OPraHU3alUK I0-TIPEXHEMY

* Anron Bopucosny Kasuut — 10pucT ansokarckoi pupMbl «MouacTsipekuii, 3106a, Cemé-
HoB & [lapTHEpEI».
! BerpeneHo MHoit — ALK,
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MOTYT GbITh TPEACTABIEHB HE TOJbKO aJBOKATAMH, HO U IIOOBIMM HHBIMH

JTMUAMH, UMEIOLIMMH HayiexKauM 00pa3oM O(pOPMIICHHbIE OJHOMOYHU.
BeposTHO, JaHHYO HOPMY CJIGNYET PaCLESHUBATH KaK TO «MHOE», YTO MO-
JKET GbITh YCTAHOBIEHO (YEIEpabHbIM 3aKOHOM B COOTBETCTBUM C MPUBE-
HenHoM Boie GpopMynupoBkoi 3akoHa «OO6 aBOKATCKOH AESATENbHOCTH U
ansokarype B Poccuiickon denepaiuny.

Tem He MeHee, B HacTosllee BpeMst O4eBUIHA obuias TeHACHLMA 3aK0- -

HOJATENS K Y)KECTOUCHHIO MPaBUIl O NPOLECCyalbHOM IIPEACTaBUTEIBCTBE
B roCyJlapCTBCHHBIX cylax Poccuiickon Ddeaepaiyii, B TOM YUCIE U K CYxKe-
HHIO Kpyra Jiiil, MMEIOIMX [1PaBO BBICTYIIATh NPEACTABUTEISIMU B CYAaXx.

CoBepllUeHHO MO-MHOMY OOCTOMT JE0 B MEXIYHapOAHOM KOMMep4ec-

koM apOurpaxe. OHUM U3 CYILCCTBEHHBIX JOCTOMHCTB pa3OUpaTenbeTsa |
KOMMEPHECKHX CIIOPOB B MEY/YHAPOIHOM KOMMEPYECKOM apOuTpaxe Ipu-

HATO CUMTATh GO MEHbLIYIO (POPMaNU30BaHHOCTh 11O CPABHEHHIO C IOCYy-
JApCTBEHHBIM CYAONPOU3BOACTBOM? . DTO OTHOCUTCS U K BOIPOCaM IIpo-
LecCyanbHoro npejacrasutesbeTsa. K npumepy, B auTeparype, NOCBAILCH-
HOM MEXYHapOJHOMY KOMMEPYECKOMY apOUTpaxy, oTMmedaeTcs, 4ro, B

OT/JMYKE OT TOCYHAPCTBEHHBIX CYJOB MHOIMX CTPaH, B KOTOPBIX KaX[as .
CTOPOHA CrOpa JOJDKHA BbITh NPEACTABICHA aIBOKATOM, MEX1YHaPOHbIH

KOMMEpUECkUil apbuTpaXk NO3BOJSICT CTOPOHAM M CAMHM y4acTBOBATb B
pa3buparenberse’ .
B MeXyHapoHbIX H0rOBOPAX, NOCBSILEHHBIX BOIIPOCAM MEXAYHAPOM-

HOIO KOMMEPUECKOro apOnTpaka, HUYEro He TOBOPUTCS O TOM, KakHe Tpe- |
GoBaHUsA AOIDKHbI IPEABBIATBCS JIULAM, BBICTYAIOLMM NIPEACTaBUTENS -
MM Y4aCTHUKOB apOUTpakHOro pasbuparenscrea. B 3akone PO ot 7 uions

1993 1. Ne 5338-1 «O MeEXIyHApOAHOM KOMMEPUYECKOM apOMTpaxe» JAaH-
HbIH BOIPOC TAKIKE HE OCBELIAETCA.
B 10 xe Bpemsi Pernament MexayHapoaHOro KOMMEPHYECKOTo apOuT-

paxcroro cyna npu Toproso-IIpomeiuinennoii Ilanare P@ ycTanapnusaer,

YTO MPEACTABUTENIM CTOPOH HA3HAYAKOTCS MCKIKOMUTENbHO UCXOAS U3 yC-
MOTpeHHsi caMux cTopoH (1. 1 ¢T. 28). B PeramenTe creuuansHO oTMeye-
HO, YTO NPEACTABUTENAMU CTOPOH MOTYT OBITh B TOM YHMCJIEC U HHOCTpaH-
Hble OPTaHu3aLUy U FpakIaHe.

2Cm.,  npumepy, JLA. Jlyny, H.H. Mapenuesa, Kypc MeXRYHapOAHOrO 4aCTHOTO npasa,

Tom 3, MexcuyHapoauslit rpaxnaHckuii npouece, M., Cnapk, 2002. C. 940; «be#ikep u
Makensu»: MeXIAYHapOLHbI KOMMepyeckuit apburpax. Focynapcrsa ueHTpanbHoOH H BOC-
rouroit Esponbt u CHIL M., BEK, 2001. C. 6.
3 PernaMenTh! MeXAYHapoArsIX apbuTpakusix cynos. M., FOpucrn, 2001. C. 16. Astop
BerynuTenshoi cratbi — npody. JLH. Opnos.
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Taxoii e IIOAXOM K IPOLIECCYalIbHOMY NPEeCTaBUTEeNbCTBY 3aKpeneH 1
B perjlaMeHTaX BCEX KpYNHEHIIKX apOMTpaXkHbIX LEHTPOB mupa. Tak,
c1. 18.1 Pernamenra JIOHIOHCKOTO MEXYHAPOAHOIO TPEeTEHCKOro cyna
YCTaHaBIIMBAET, UTO «1100as CTOpOHa MOXET ObITh [IPEACTaBAEHA [IPAKTH-
KYIOLMMHU IOPUCTaMM MITH JIFOOBIMM APYTHMHU NpeacTaBuTensMu». ITynkT 4
cr. 21 ApburpaxkHoro pernaMenta Mex I yHapoaHoro apbMTpaXKHOro cyna
MexayHaponsoit Toprooif nanats (Ilapuk) Hanenser cropoHsl paszdupa-
TENbCTBA NIPaBOM OBITH IPEACTABICHHBIMHM JHYHO MM YEPE3 JOKHBIM
obpazoM ynonHoMoueHHeIX npeacrasuTenci. Ct. 15 PernaMenra o apour-
Paxy M NpUMHUpeHuio MexayHaponHoro apouTpaxkHoro cyga denepas-
HOM nanaThl 9KOHOMHKHU (BeHa) yka3blBaeT, 4TO CTOPOHBI MOT'YT BECTH CBOU
Iena yepes CBOMX YMONHOMOYEHHEIX npeacrasureneit. [laparpad 26.1 Per-
NaMeHTa apOUTPaXKHOrO Cyla HEMELKOH MHCTHTYLMM IO apOUTpaxy ria-
CUT, YTO «CTOPOHBI MOTYT AECHCTBOBATH uepe3 npeiacraBureneiy». Ilonpod-
HO perNaMeHTUpPYeT MHCTHTYT IPOLECcCyarbHOro NPEACTaBUTENbCTBA U Ap-
Ourpaxxubslit pernamedT FOHCUTPAJL c1. 4 x0TOporo ycraHaBIMBaeT, YTo
«CTOPOHbBI MOI'YT OBITh NPEACTABIICHBI IMLAMH, KOTOPbIX OHH BBIOHPAIOT CaMK»,

AHanoruuHsle HOpMbl NPUCYTCTBYIOT W B periaMeHTax TpeTerckux cy-
nos crpad CHI' Tax, a63au 2 ct. 7.3 Pernamenta MexyHapOJHOTO KOM-
Mepyeckoro apbuUTpakHOro cyna npH TOproBo-npoOMbILUICHHOW MajaTe
YKpauHbl CONEPIKMT HOPMY O TOM, YTO CTOPOHBI MOI'YT BECTU CBOM Jela U
y4acTBOBAThL B ApOUTPaKHOM pa3GHpaTeNbCTBE KAK HEMOCPEACTBEHHO, TaK
1 4epe3 NODKHBIM 00pa3oM YIIONMHOMOUEHHBIX NpeacTaBuTesnei. Pernamenr
Mexaynaponnoro apburpaxcHoro cypna npu benopycckoit Toproso-Ilpo-
MblilUIeHHOH [Tanare X0Ts U He colep)XUT 10100H0I HOPMbI, HO MIOCTOsH-
HO YIOMHUHAET O NMPEACTaBUTENAX CTOPOH pazbUpaTenbCTBa, HUKAK He Or-
paHH4MBasi KPYT JIMl, cOCOOHBIX BBICTYIATh B PONM TaKUX NPEACTaBHUTE-
neit (cr. 16, 18, 29, 34, 35, 43, 52).

Taxkum 06pazom, NpaBO CTOPOHBI PazdMPATENbCTBA B MEXIYHAPOMHBIX
KOMMEpUYECKUX apOUTPasKHBIX CyNax BBICTYNATb Uepe3 CBOEro MpeACcTaBH-
Tens sipnsgercs obwenpusHadubpM. OOLenpUu3Had U TOT (PakKT, YTO TaKOH
NpEeNCTaBUTENb MOXKET ABIATHCS NIOOBIM JULIOM, TO €CTh AJIS IIPE/ACTaBU-
Tels CTOPOHBI B MEXIYHAPOLHOM KOMMEPUECKOM apOuTpaxe, B OTIMYME
OT FOCYAApCTBEHHBIX CYHOB, HE 00A3aTENbHO ABJATHCS alBOKATOM MM 00-

- JIAfaTh KaKUM-JI00 MHBIM aHAJOrHYHbBIM CTaTyCoOM. HpeﬂCTaBﬂTeﬂb CTO-

POHBI MOXET OBITH MHOCTPAHIIEM.
Taxue pasnuuus B CTaTyce MPENCTABUTENs CTOPOHBI B rOCYAapCTBEH-
'HOM M TpPETEHCKOM Cyfe 0OyCNIOBIICHBI, IPEXKAE BCETO, caMoi NpupomoiH
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MEIAYHAPOAHOIO KOMMEPUECKOro apbuTpaka, KOTOPEIi paccymTaH Ha p
PELICHHE CIIOPOB B 061ACTH MEXIYHAPOAHOTO Toproeoro o6opora. B cis
3TOro, JIMUAMM, MpUBErawumMy K MEXAYHAPONHOMY KOMMEPYECKO}

apOuTpaxy, saBnsoTCs npodheccuoHabHble KOMMEpCaHTbI, JeHCTBYIOLiL
Ha CBOH CTpax u puck.

PeACTaBUTENBLCTBE W JOBEPEHHOCTH, YCTAHOBJIEHHbIMK I'paxciaHc-
it . ]
Eﬁﬁﬁzgcgrxge oopMiieHME HE BBI3bIBACT KaKUX-IHOO TPYAHOCTEH.
V:n. ler 182 um. 1 cr 975 'K PO cnenyer, uto Haauaexalum odopmile-
€M OTHOLLIECHUI NPeCTaBUTENbCTRA OYICT CIIY)KUTh Bbilaua JOBEPEHHO-
Crarpn 185 — 187 TK P ycranasnusaiot TpeboBaHUs K AOBEPEHHOC-
BbIJAHHOW IOPUMAUUYECKUM JIMLOM: OHa HOJKHA ObITh 0dOpMIeHa
CEMEHHO U COIepXXaThb IOIHCh PYKOBOAUTEIIS FOPHAMECKOrO 1L KU
0 JIM1IA, YIIOMHOMOYEGHHOrO Ha BblJAuy HOBEPEHHOCTEH yupenuTels-
ME JOKYMEHTaMH, a TakKe HeyaTb opraHuzauuu. B nosepeHHocTH mnop,
paxoM ee¢ HMUYTOXKHOCTH JOJDKHA ObITh yKka3aHa JaTa ¢e COBEPLICHHUA.
OBEPEHHOCTD, BBIAAHHAS B IIOPSIKE NEPESIOBEPHs], JJOMKHA ObIT HOTApH-
0 YOOCTOBEpEHa.

OnHa M3 OCHOBHBIX OCOBEHHOCTEN pa3sOupaeMbiX B MEXIyHAPOLHOM
r}xmepqecmm apbuTpaxke esl COCTOUT B TOM, UTO CTOPOHBI pa3%14paTem,—
;a; KaK [IPaBUJIO, 3apErHCTPHUPOBARBL B Pa3HbIX rocyaapcTax. B cessu ¢
M, 110 KpaiHel Mepe oJHa U3 CTOPOH OOBIYHO HE ABJIAETCS fopuauyec-
lvdi;JlHuOM, 3aPEruCTPUPOBAHHBIM B CTPAHE IIPOBEEHMUs! ap6nTIza>1<a. Bosz-
(AeT BOMPOC: JODKHbI JIX [TOJHOMOUUS NPEACTaBUTENSI TAKOH CTOPOHbL
o(opMeHbl ¢ COOMIONEHUEM KaKUX-TTKHOO0 JONONHUTENbHBIX (HOpManb-
e MM J)Ke AOBEPEHHOCTh OT MHOCTPAHHOIO JHUa MOXET ObITh odop-
€Ha B 001LeM nopsanxe? .

JlaHHBIH BONPOC HOJDKEH pa3pellaThcs Ha OCHOBaHMU CTaTbH 1209 TK
TIOCKONbKY BblAaua NOBEPEHHOCTH IIPEACTaBisieT cOOOH 0JHOCTOPOH-
10 cIenky, hopMa HOBEPEHHOCTH OMPENenseTCs [0 TeM XKe MpaBiiaM,

Mexcny TeM, 0CHOBHOM cMbic BBCIECHMA TaK Ha3bIBAEMOM aJBOKATCK
MOHOIIONNH B FOCYAAPCTBEHHbIX CYNaX COCTOUT B TOM, 4T0Ob! obecneyy
L, yHacTBYIOLIMX B cyneGHOM mnpolecce, KBANH(DHLMPOBAHHON 10pHIH
YECKOH noMoikio. B stom ClIy4yae anBoOKaTypa BBICTYIaeT HUHCTHTYTO!
FAPaHTHPYIOLUM HaJIeXalMi 1pogheCcCHOHANbHbII YpoBeHb cynebus

HMmenno us storo ucxomur u JeHCTBYOWNi 3akon «O6 aZIBOKATCKOM Jies
TEILHOCTH ¥ anBokarype B Poccuiickoii Denepanuuy. :
JInna e, npuGeraromue K« yenyram MexayHapOomHbIX KOMMEp4YeCcKH
apOUTPAXHBIX CYHOB, JOMIKHDI 0bMafaTh AOCTATOYHBIM OMbITOM BelleH
TNPCAIPUHAMATEIILCKON NestTenbHOCTH, KOTOPBIH [03BONSET UM CAMOCTOH
TCIILHO ONPEACNSiTb, KTO CMOMKET Hauly4iinM obpasoM OpencTasists
UHTEpeChl. [apanTun anBoxarTckoii KBalMpUKaLMK 118 CTOpOH pasbupa
TCILCTBA B MEXKLYHAPOIHOM KOMMEPUECKOM apOuTpaxxe MoOryT okasarse
MCHEC CYLUECTBEHHBIMH, YEM TaKHe KauecTBa MX BO3MOXHBIX NpeiCcTaBy
TeNeH, KaK, K [IPUMEPY, HX KOMIIETEHTHOCTE B TOM 111 UHOM cepe BusHe:
€a, TCXHMUCCKUE NO3HAHMS, 3HAHUE A3bIKa, Ha KOTOPOM CTOPOHBI JI0r0BO-
PUINCH BECTH CIIyLIAHUE AEa M T.I.
B cuny atux o6cTostensers 6bu10 6uy HETPaBUIbHBIM TOJIKOBATh HOPM
3akoHa «O6 anBokarckoii ACATENBHOCTH M ajiBOKaType B Poccuiickoii O

ACpaluny, yCTaHABIUBAKOLLYIO a/lBOKATCKyI0 MOHOMOMHIO B Poccuiicko o popma Tr060# npyroft coenxy — IO npaBy MECTa €€ COBEPLUCHUs
Denepauuu, kax PacipoCTpaHsOILyIOCs Ha MEXAYHAPONHbIM KOMMEpYe ex' loci actus). OaHaKO Ja)ke ecii JOBEPEHHOCTH BbIAABANAChL 38 FPaHMU-
kui apburpax. Ipencrasurensmu CTOPOH B 3TOM Cllyyae JOJDKHBI UMET eit 1 IpK 3TOM ee (opMa HEe COOTBETCTBYET NIPaBy MECTA COBEPUICHHS, HO
TIpaBO BLICTYNaTh NM00ble 1A, HMErOLIHe Haznexaimum obpasoM odopu: seuaeT TPeGOBaHUAM POCCHICKOTO Mpasa, ;}aHHa;{ JIOBEPEHHOCTD OJDK-
OBITh Npu3HaHa Hajnexaue opopMieHHoH. JlaHHOe paBuio He sBis-
A 'HOBBIM JIJISl COBETCKOIO M POCCHICKOro npapa. AHanOTHYHAs HOpMa
npu Toproso-IIpomsiinensoii Ianate PO (MKAC) Bcragan BOIIPO ofepxanach 1 B cr. 565 TK PCOCP 1964, u B . 1, 3 cr. 165 Octos
KIAHCKOro 3akoHomarensctsa CCCP u pecniyonuk 1991 r.

Takum 00pa3oM, JOBEPEHHOCThL Ha MPEACTaBNICHUE HEiTep?COB CTOPOHBI
peTeitckoro pasbuparenbcTBa Ha TeppuTopun Poccuiickoit ®enepauuu
kHA GbiTh npy3HaHa AEHCTBUTENBHOH, ecly oHa odopMiieBa B COOT-
UM C 3aKOHOJATEIbCTBOM XOTs 6bl OIHOIO 13 NIBYX TOCYNapcTs —
y;iélpCTBa, rae ona 6wina BelAada, unu Poccuitckoi denepanuu. Tonbko

CTaBUTENsl CTOPOHbL. Pernament MKAC ue NPEABABIAET KAKHX-TU6
CHCLUMANLHBIX TPeGOBaHUH Ha 3TOT cueT, oTMeyas JHIIb, YTO NOJHOMO
1S HOJKHBL ObITh 0 OPMICHDI «HapnexamuMm obpasomy. U3 stoii bop.
MYJMPOBKH CJICNYET CACNATh BLIBOA, YTO [IPEACTAaBUTENb CTOPOHBE HOJ:
XKeH O()OPMHUTEH CBOM TIOJIHOMOY KA, PYKOBOACTBYACH OBIMMY HOpMaM#u
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koit noaxon MKAC k ycTaHOBIIEHHIO TOJHOMOYMH NpEeACTaBUTENEH
POHBI, yuacTByoLIeH B Aene, abCONOTHO HENpaBOMEpPEH.

(OHBEHIMS, OTMEHSI01Last TpeOoBaHus Neraau3alni UHOCTPaHHbIX Ohu-
JBHBIX JOKYMEHTOB, HHKAK HE MOXET ObITh IPUMEHEHa B HACTOALEM

B TOM Cllyyae, eciu (popma JOBEPEHHOCTH HE OTBEYAET HHU 3aKOHOIATENb-
crBy PD, K 3aKOHONATENLCTBY CTPaHBbl, e AOBEPEHHOCTh BbIIaBaach,
IpelCTaBUTENb CTOPOHB!I AOJDKEH ObITh MPU3HAH HE MMEIOWIMM HalJlexa-
LHX [1OJIHOMOYMH.

HanHble ripaBuiia HaXOAAT OTpaxkerue u B npaktuke MKAC. Tak, B nene
Ne 264/1992 (panuysckast Gpupma ccoliaiack Ha TO, YTO BBIJAHHAS €10
B0 (PpaHUMH [OBEPEHHOCTL HE COOTBETCTBOBANA TPEGOBAHUAM POCCHIAC-
xoro 3akoHoparenbctBa. MKAC cuen, yto 6b110 JOCTATOUHO COBNIOCTH
HOPMbI (PPaHIy3CKOTO MPaBa, U NPU3HAI JOBEPEHHOCTH 0()OPMIIEHHOM Ha-
nexaim obpasom. Jlannsiit Beisost MKAC Gbu1 nopTsepskaen Mockose-
KHUM IOPOICKHUM CynoM M BepxoBubiM cymom PO?,

ITomnmo Bonpoca o GopMme IOBEPEHHOCTH BO3HHUKAET TAKIKE BONPOC
0 HEOOXOAMMOCTH JICraIM3alMy MM [IPOCTABICHHUS AlOCTHIS Ha 1OBEPEH-
HOCTH, BbIJAHHOW MHOCTPAHHBIM JIMLIOM /s NPEACTABJIEHUS €r0 HHTepe-
COB Ha TeppuTopHr Poccuiickoit denepanuy.

B npaxruxe ropuanueckoit Gpupmbl «MonacTeipckui, 3106a, CeMeHOB
u apTHepb» umen mecto ciyuait, korna MKAC cuen nenpasunbao odop-
MJICHHOH J{OBEPEHHOCTD, BbIJAHHYIO Ha TeppuTopuy Poccuiickol Mepepa-
LMK MHOCTPAHHbIM FOPHAMYECKIM JIMLIOM /1 NIPEJICTABICHUS ero UHTepe-
coB Iipu pacemoTpennu ucka B MKAC. Ilpu 3TOM B CBOEM IIOCTaHOBNEHUH
MKAC ykazan, uto, nockosbKy (pupma, BbIIaBIIAS JOBEPEHHOCT, SBIseT-
Cs IOPHAMYECKHM JIMLOM, 3aPErHCTPUPOBAHHBIM 3a IPAaHULICH, N0OBEpeH-
HOCTb, BBIIAHHAS OT €€ UMEHHU, JODKHA ObITh CKPEIIEHa alloCTUIIEM B CO-
OTBETCTBHH C 110J10)KeHHsAMHM CT. 2 KOHBEHLMH, OTMeHsoLIEel TpeGoBanus |
Jerajiu3alid MHOCTPaHHbIX OQULUANbHBIX AOKyMeHTOB (["aara, 5 OKTH6-
ps 1961 1)’ . ITo Muennio MKAC ToibKo anocTHIMpOBaHHAsS JOBEPEHHOCTD |
«...BbICTYNAJIa Obl B [IONHOM Mepe B KaYeCTBE JOKYMEHTA, JOCTOBEPHO CBU-
AETENBCTBYIOWIETO O NOMIMHHOCTH NOAMMCH JIMLA, TIOANUCABLIETO JOKY-.
MEHT, Ka4ecTBa, B KOTOPOM OHO BBICTYNAJIO [IPH TTOAIMCAHMH JOBEPEHHOC-
TH, IOJIMHHOCTH, B COOTBETCTBYIOLEM cllyyae, riedarty (1Tamra) GUpMbLy.

63a11 1 ct. 1| Konsenuuu macut: «Hacrosias KonBenuys pacopoct-
eTcsl Ha O(UIHaNbHbIE JOKYMEHTB], KOTOpble OblIM COBEpLICHbI Ha
PUTOPHM OIHOTO U3 JOIOBAPUBAIOILKMXCS TOCYAApCTB M MOIKHBL OBITh
JICTaBJICHb] HA TEPPHTOPUH APYTOI0 ZOrOBAPHUBAIOIIET0CSA FOCYAAPCTBAY.
MKAK HeNb3sl COMIACHTBCS C NMpUMEHeHHeM AaHHOM KOHBEHLMM K HOKY-
Ty, COBEPLICHHOMY Ha TeppuTopur Poccuiickoit denepauun U npen-
ABJIEHHOMY TaM JKe.

‘ako¥ BbIBOA OblI caenad W B IlocraHosnennu PenepanbHoro apouT-
Horo cyaa Mockosckoro okpyra (PAC MO) ot 23 urons 2001 . Ne KI'-
/3695-01. TTopnep>xnBas noCTaHOBNCHHE ANeIBILIMOBHON MHCTaHLHH,
C MO yxaszan, 4To «Cyl aneuIaHMOHHON HHCTAHIMH MCXOAUI U3 TOrO,
JIOBEpeHHOCTh OT 5 fexadps 2000 ., B COOTBETCTBHU ¢ KOTOPOMH nei-
OBaJl IPEJCTABUTEND MCTLA ... BbIAAaHA B I. MOCKBE, TO €CTh Ha TEPPUTO-
occuiickoyt dejepauuy, U B JAHHOM Cly4dae nonomkeHus KoHpeHuuy,
eHstoLelH TpeGoBaHKe Jeralu3alul HHOCTPaHHBIX O(PULUMANBHBIX 10-
enToB ([aara, 5 oxTa0psa 1961 roma) B uacTH HEOOXOAUMOCTH ANOCTH-
0BaHUsl JOBEPEHHOCTH HE MPUMEHSIOTCS).

»aHaJIOTMUHOMY BBIBOAY HPHUBOJAT M 0000LICHHMS CyneOHOM MPaKTHKHY,
laHHble BricliuM apOutpaxHbiM cynoM Poccuiickoit @epepanun. Tak,
:0630pa NpaKTHKY PACCMOTPEHHUS CIIOPOB 10 J€j1aM C yYacTHEM UHOC-
HHBIX JIML, PACCMOTPEHHEIX apOUTPaXKHBIMU CydaMM Tocie 1 urons
95 . (npunoxenue k Mupopmaunonsomy nucemy Ipesuauyma BAC PO
5 nexabpst 1996 . Ne 10) ykaspiBaeT, uTo «ouuManbHble JOKYMEHTHI
CTpaH-y49acTHuL ['aarckoif KOHBEHLIMM NPUHUMAIOTCA HA TEPPHTOPHU
CHM C alloCTWIIAMH, NpocTaBieHHBIMU ¢ 31 Mas 1992 r»®. loBepen-
Th, COBEpLIECHHAs Ha Tepputopuy Poccuiickoit Pepepauun, 04eBUAHO,
OXeT ObITh NPU3HAHA JOKYMEHTOM M3 Kakoi-1u60 MHOM cTpaHbl-yya-
IMIBl ['aarckolt KOHBEHLIMH, Hexenu cama Poccuiickas Penepanus.

0 Xe caMoe HaxoAuM u B 1. 16 Gonee nozauero O630pa cyaebuo-
OUTPAKHON NPAKTUKH Pa3pelieH s CIIOPOB 110 AeNaM C yJaCTHEM HHOC-
aHHBIX ML (IpuIoxeHue K MHGopManuoHHoMy nuceMy [pesuanyma
\C PO or 16 depans 1998 r. Ne 29): «B cOOTBETCTBMHU CO cTarTheit 11

k Koy, 1998, Ne 7. C. 79-80.

* Pozenbepz M.IT Moty HapoiHsIii 1orosop 1 HHOCTpaHHOE TNIpaBo B IpaKTHKe MexayHa-
POHOIO KOMMEPHECKOI0 apBuTpaxcHoro cyna. 2-e usll., nepepab. u gon. M., 2000. C. 104- s
110. ‘
’ KoHBEHUHs BCTYIHNA B CHIlY st Poccuiickoit denepaunu ¢ 31 mas 1992 1. B cooTser:
crenu ¢ [Tocranosneiem Bepxosuoro Cosera CCCP or 17 anpens 1991 1 Ne 21191 «O
npucoenutenun Coroza Coserckux Counanucruueckux Pecny6nux k [aarckoil koHses-
unu 1961 roma, ormensioweit tpebosanue neranu3auHu WHOCTPaHHbIX O(PHUHANBHBIX 110
kymenTon». Texcr Kousenuun ony6unkosan B Bionnerene MEXYHAPOAHBIX I0TOBOPOB,
1993, Neo 6;
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YAeOHO-apOuTpaXKHOH MPAKTHKK C OYEBHAHOCTHIO MO3BOJAIOT Cle-
BHIBOJ, O TOM, UTO X IIONIOXKEHHUS HE MOTYT ObITh HCTOJIKOBAHBI KaK
BIBAIOLLME ArOCTUIMPOBATh JOKYMEHT, COBEPLUEHHBIH U NpeabsBIse-
{TEPPUTOPUM OLHOIO M TOTO e rocynapcrsa — Poccuitckoit epe-
Mexny Tem, B nutHpoBaBuieMcs nocraHoslennn MKAC cpenan
HO TaKo# abCypAHbIi BBIBOL.

CTAHOBJICHHUE NIPOTHBOPEYUT HE TOJLKO CIOXHBLIEHCH CyneOHO-ap-
DKHOM [IPaKTHKE, HO ¥ YCTOABUIMMCS JOKTPHHAIBHBIM B3DIsfaM. Tak,
[lle6anoBa OTMEYAET, YTO «OLEHKA CYNOM COOTBETCTBUS (POPMBI
€pKaHus NOBEPEHHOCTH, BbilaHHON B Poccuiickoit denepauuy, Tpe-
WM POCCHMCKOIO 3aKOHOHATENbCTBA HE IIPEACTABIISET CIOMHOCTH.

["aarckoi kousenumu (1961), oTMensowieit TpeboBaHuUe Jeraau3aluu:
CTpaHHbIX O(QULMATBHBIX JOKYMEHTOB, allOCTHIIb IPOCTABNIAETCS Ha-
LMaNbHbIX JOKYMEHTAX, KOTOPble ObLIK COBEPLICHB! Ha TEPPUTOPHH O]
ro W3 JIOrOBAPUBAIOLIMXCS FOCYAAPCTB U JOJDKHBI ObITh IIPEACTABIICH
TEPPUTOPUH JPYTOro JOrOBAPHBAIOLIEIOCs TOCYAapCTBa»’ .
B coorsercTBuu ¢ a63..2 n. 27 Ilocranosnenus [Tnenyma BAC P
11 mions 1999 r. Ne 8 «O neficTBUM MEXAyHapoAHbIX AOroBopoB Poccut
ko defepauny IPUMEHUTENBHO K BONPOcaM apOUTPa)KHOTO NpoLe
«HAa JIOKYMEHTaX, COBEPLUCHHBIX KOMIIETEHTHBIMU OpraHaMy QIHOIQ
JIAPCTRA U npemxamaqemuﬂx JUIsl UCTI0JIb30BaHHs Ha TEPPUTOPUH APYIY
LOCYNAPCTBRA® , TIPOCTABISETCs CHEUMaNbHBIH WTaMi (anmocTunb)y’ . i
Bosiee TOro, HOBbIM ApOUTPaXXHBIN IpoLiecCyalbHbIi KOAEKC PO
24 mons 2002 . Ne 95-®3 g 11. 1 ¢T. 255 npsamo ykasza, 4To HE0OX0IUMOX
IPOCTABJISATH allOCTHUJIb Ha JIOKYMEHTE €CTh TOJBKO B CIyYa€, eCiu [0
MEHT «COCTaBjieH ... BHe rnpenenoB Poccuiickoit depepaunuu 1o HOpM ~
MHOCTPAaHHOI'0 npaBa»"’ A0BIBATD, YTO JIOBEPEHHOCTD A0JDKHA COOTBETCTBOBATH TPEOOBAHUAM MEK-
Kax Mbl BUAMM, ¥ (HOpPMa, U HECOOXOIAUMOCTb allOCTHIMPOBAHHUA JIOB
PEHHOCTH 3aBUCSIT OT MECTa €¢ COBEPILEHUS. B 3TUX yCI0BUAX BCTAET Bl
pocC O TOM, KakMUM 00pa3oM JloKa3aTh, IIe HMEHHO Oblila BbIAAHa JOBEPEH:
Hoctb. [Ipencrasnsercs, YTo, €ClIM B JOBEPEHHOCTH YKa3aHO MECTO €e¢
BepLueHus, 1 (axT BblAauK JOBEPEHHOCTH B 3TOM MECTE HE OCIApUBaeT
IPYro# CropoHoil, TO CyJ IO CBOEH MHULMATHBE HE MOXKET CYECTh I3
PEHHOCTh BhIZIAHHOW rue-nubo ewe. Takoi NOAXOM HE TONBKO IIPOTUBO
yus 6pl IPUHLMITY COCTA3ATELHOCTH Pa3dupaTensCTea, HO U el 661 BP
pe3 ¢ obLMM NPUHLIMIIOM IPE3IOMUPOBAaHMSA 10OPOCOBECTHOCTH CTOPOH;
Tonpko B TOM Cilyyae, ecilu Apyras CTOpoHa pasbuparenscrsa NpencTas
JOKA3aTENbCTBA HEBO3MOXHOCTH BbIIAYM JIOBEPEHHOCTH B IAHHOE BPE
JaHHOM MecTe (K puMepy, HOKaKET, YTO JOBEPUTENb OTCYTCTBOBAI B 4
CTe BblJauy NOBEPEHHOCTH B YKa3aHHYIO B HEll AaTy), cyn HOJDKEH HCC
JIOBaTh 3TOT BOIPOC M CHAEJaTh BBIBOJ O TOM, FI€ MOIJIa ObITh BbIJAHA NI
cTasjieHHasl JIOBepeHHOCTh..OfHAKO eClU B IOBEPEHHOCTH HE YKa3aHo,
CTO e¢ Bblgaud, Opems J0oKa3blBaHMS NAaHHOro ¢akTa NOIKHO Obi
BO3JIOKEHO Ha JIUL0, IPEAbABILIIOLIEE €e.
Bo3sgpatuasch K BOIPOCY 0 HEOOXOAUMOCTY MIPOCTaBIeHUsA anloCTHILL
JIOBEPEHHOCTSIX, OTMETUM, YTO NPHUBELEHHBIE BBILLE BBIICPKKU U3 00
7Becrunx BAC PO, 1998, Ne 4, C. 53-54. ‘
* BoigesieHo muoit — ALK,

? Crietasibhoe npusiokenne K Becrnuky BAC PO, 2001, Ne |
10C3 Pd, 2002, Ne 30, cr. 3012.

a0 Toro, uto nonobHoe tpedosanre MKAC k cTopone pasbuparens-
NPOTHBOPEYHUT OCHOBHBIM MPHHLMIAM MEXAYHApOAHOIro Mpasa,
OIIBKY, I10 CYTH, SIBJIAETCA NPeJNHMCaHUEM IIPUMEHSTL HOPMbI 06 aroc-
IPOBAHMU K BHYTPEHHUM, a HE K HHOCTPaHHbIM AOKyMeHTaM. JJaHHOe
OBAHHUE HE MOXKET OBITH UCIIOHEHO U YMCTO TeXHUUecku. B 1. 1 Vka-
#:Munucrepersa 1octuuun PO ot 7 aBrycra 1992 . «O HekoTopsix
0Cax [POCTABJICHHUs allOCTHIA» YKA3aHO, YTO ariOCTHIIb IPOCTABIACT-
Ha HOKYMEHTaX, HanpaBisemblx U3 Poccuifckolt Pdenepatiny B crpansl-
THULBI [aarckoif koHReHLuu. [l09TOMY MpPOCTaBIEHME amOCTHIA
CCHM Ha OKYMEHTE, KOTODbIY HE HaNpaBiAETCs 3a TPAHUILLY; He- -
0HO. [IpoCTaBieHue xe anocTHA B roCyaapcTBe, B KOTOPOM 3ape-
PHPOBAHO FOPHAMUECKOE JIULO, BBIABILIEE AOBEPEHHOCTh, TAKKE HEBO3-
KHO B CUITY MPAMOro npotuBopedus absany 1 cr. 3 Konsenuuu, otMe-
fomeit TpeboBanue Jeranu3alyy KHOCTPAHHBIX O(HIHANBHBIX

efarnosa H. A. «HekoTopsle BONPOCH PaCCMOTPEHHS CTIOPOB ¢ YHaCTHEM HHOCTpaH-
AU B apbuTpakHeIx cynax Poccuiickoli denepaunny // Bectink BAC Pd, Ne 5, 2000.
ewamaesa T.H. MexayHapoaHetil rpaxaanckuil nporece. M., W3jaTeIbCTBO «Jleson,
01. C. 140.
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JIOKYMEHTOB, B CHIly KOTOPOIO allOCTHIb MOKET ObITh NPOCTaBAEH TOILKO
«KOMIIETEHTHbIM OPraHOM rOCYIapcTBa, B KOTOPOM 3TOT AOKYMEHT Obll
COBEPLICHY.

Takum obpazom, MKAC B paHHOM Cliyuae He IPOCTO HENPaBUIILHO IIpH-
MEHMJI MaTtepuajlbHOE MPaso, a, 10 CYTH, NPEAbABWI K OAHOH U3 CTOPOH
Tpereickoro pa3buparesibCTBa HEBBIIOIHHMOC B IpuHLIuIe TpeboBaHue.
Hessbinonnenuem atoro tpebosanust MKAC mMoTHBHpOBan npexpallieHue
IPOU3BOJACTBA I10 AeNy B COOTBETCTBHM ¢ maparpadom 45 Pernmamenta
MKAC.

[Mockonbky naparpad 45 Pernamenrta MKAC conepuT Bcero Tpu Bo3-
MOMHBIX OCHOBaHHMS JJIsl IIpEKpalleHus pazbuparenscrBa 0€3 BbIHECEHHA
pelieHus, ¥ ABa M3 HUX IiII. a) 1 6) 0. 2 (orKka3 ucTua oT cBoero Tpebosa-
HUS W JOTOBOPEHHOCTH 00EHX CTOPOH O IPEKpalleHHU pa30upaTe1bCTBa)
TpeOYIOT NPOSBICHUS MHULUMATHBB! HCTUA, YEr0 B pacCMaTpUBaeMOM Clly-
yae He 6bLI0, OcTaeTcs caejiath BbIBoJ 0 ToM, yTo MKAC cuen npumeHu-
MbIM TPETHE OCHOBAHUE — KIPOMOSDKEHUE Pa3OUpaTenbCTBa CTajlo 10 Ka-
KUM-11H00 TIPUUMHAM HEHYKHBIM WIIM HEBO3MO)KHBIMY (I, B) M. 2 rapa-
rpada 45 Pernamenra MKAC).

Wupimu crioramu, MKAC nocyuran OTCyTCTBUE alloCTHIA Ha HOBEPEH-
HOCTH, BbIOaHHOK B I MockBe M npenbsaBiacHHoU B Poccuu, obcroarens-
CTBOM, CBHIETC/ALCTBYIOILMM O HEHYKHOCTH U HEBO3MOXKHOCTH [pOBeEle-
HuA pa3bupareiibCTBa [ejia 110 CYLUECTRY.

Takoe pewieHue, 00 CYTH, JHUIHIO CTOPOHBI pa3buparesbCTBa 1paBa
riepeiaTh BOSHUKIUHMH KOH(IUKT Ha pacCMOTPEHUE B MEKIIYHAPOIHBIH KOM-
Mepyeckuit apbuTpax, TeM CaMbIM OTKa3aB B AOCTYNE K NPU3HAHHOMY
B MCKIYHAPOAHOH MPaKTHKe CIIOCO0Y LUBUIH30BAHHOIO Pa3pelleH s CIIo-
POB, YTO MOJHOCTHIO IIPOTHBOPEUMT 3aJa4aM U QYHKLHAM, BO3IOKEHHBIM
Ha MKAC 3axonom PO «O MexayHapoaHOM KOMMEPYECKOM apOuTpaxey
u PernameHTOM.

Hanuuue B npaxTHKE CTOJIL aBTOpPUTETHOH opranuzauuu, kak MKAC,
1noJ00GHOro poja IOCTAHOBIEHHH elle pa3 HalOMUHAET O BAKHOCTH M aK-
TyalbHOCTH TEOpEeTHYECcKOH pa3paboTKy BONPOCOB MPOLECCYalbHOIO npe-
CTaBUTENLCTBA U HAIUIeXALIEro OQOPMIIEHUs TOJTHOMOYKH IPEACTaBUTE-
Jeif CTOpOH NpH PACCMOTPEHHMM [N B MEXIYHapOIHBIX KOMMEpUECKUX
apOUTPOKHBIX CyAax.

KHHKHAS [TOJIKA

Poccuiickas nayunas noxrpuna

MEXKAYHAPOIHOY0 IKOHOMHYECKOTro npaBa
(x BbIXOXY M3 nevaty kHUry B.M. [Hymunosa «MexnyHaponHoe
SKOHOMHHYECKOE PaBO», B 2 ToMax, M.: u3n-Bo «JleKay, 2002)

Kosanes A. 4.*

IlepBoe m3ganue KHUIM-IOCOOHS W3BECTHOrO IOpHCTA-MEXAYHAPOAHM-
ka B.M. lllymunosa «MexayHapoaHOe 5KoHOMMUECKOe [paBo», YBUIEB-
weii cset B 1999 rony, 6s1n0 3ameueHo cpasy xe. U sor nepen HaMH BTO-
poe, nepepaboTatHoe 1 IONONHEHHOE, U3AAHME TOH KHUIH, KOTOpOE pe-
KOMEHJIOBAHO YUEHBIM COBETOM BcepoccHiickoll akazeMun BHelHei
TOProBiy Ans cTyaestoB BY3os, ofyuyaromuxca no cneumanbHocTH
«FOpucnpynesnusy. ’

CripaBeIMBOCTH pali HANO OTMETHTh, YTO MO CBOEMY CTPOCHHIO U CO-
ACPXAHIIO KHUI'a MOXKET CTaTh NOACTIOPHEM HE TOIBKO ISl CTYAEHTOB, 00y~
HarOLIMXCs [0 Kypey «MexnyHaposHoe npaBo», HO H 71s CTYHEHTOB 3KO-
HoMuueckuXx (akynsrerop BY3os, nis npenonasarenei, HaY4HbIX paboT-
HUKOB, CHELHUalIMCTOB-IIPAKTHKOB.

[Ipobnemaruka MexxayHapORHOr0O 3KOHOMUUECKOTrO npaea B Poccuu
(a panbwe — 8 CCCP) 6b11a — M BO MHOIOM OCTAETCA — HEJJOOLEHEHHOMH,
Haiue rocymapcrso He cymeno BOBpeMs 0CMBICAHTS 3HAYUMOCTE 9KOHOMHU-
YECKOW JINIIOMATHH U B PE3YAbTaTe Ha AOJATHE OMbl OCTAIOCH HA nepude-
PHH NONUTUKO-NIPABOBOH HH(PACTPYKTYPbI MEX Y HAPOAHBIX SKOHOMHYEC-
KUX oTHowmenu# (MDO).

Bunubie poccuiickue ydeHble-npaBoBeasl MBITATUCE [pUBIEYs BHHMA-

Hue X npobiemam Mesk 1y HapOAHO-IPaBOBOro peryiuposanus MO Hauu-

Has ¢ 70-x ronos XX sexa.

*
Anexcanap ArroHoBuy Kopanes ~ 110 1., npoeccop Junnomaruueckoi Akanemun M 120
Poccun,
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