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MEJKTYHAPOTHBIN KOMMEPYECKHUM
APBUTPAK B AKTAX
KOHCTUTYIIMOHHOI'O CYIA
POCCHMCKOMN ®EJEPAIINM*

Mypanos A.U.**

B pamkax poCCHHCKOH NPaBoOBOH CHCTEMBI NOCIEAHUM IOPUINUECKUM
CpPEJICTBOM I10CJIe TOTO, KaK CBOE MHEHUE TI0 KOHKPETHOMY JeJly BBICKa3a-
M BBICIINE CyHeOHBIE MHCTAHIMH, ABJIACTCA obpaiuenne B KOHCTATYLH-
onnslit Cyn P® ¢ TpebosaHHEM NPOBEPHUTD coorBeTcTBre KOHCTUTYIMH
P® npuMeHEHHBIX B TAKOM Ji€ne (enepanbHBIX 3aKOHOB M MHBIX HOpMa-
THBHBIX aKTOB. COTIacHO YacTH 3 crarby 79 PenepanbHOro KOHCTUTYLH-
oHHOro 3axona ot 21 o 1994 . Ne 1-PK3 “O KoHCTHTYLHOHHOM Cyze
Poccuiickoit ®enepauvn”™ “PeuteHus cyd08 U UHbIX OP2aHOG, OCHOBUHHBLE
HaQ aKmMax, NPUSHAHHLIX HEeKOHCHUMYYUOHHBIMU, He noosedcam UCHONHe-
Huto 1 OONJICHbL GblMmb NEPecMompensl @ YCmMAaHOGLEHHbIX edepanbibim
3aKOHOM CYUasax’”.

B CBS3H C 5THM HEYIMBUTENBHO, YTO CYGBEKTHl TPaBOBOrO o6opoTra 00-
palaroTcs B Koncturynuonustit Cyn PO He TOIBKO 10 MOBOAY KOHCTHTY-
IIMOHHOCTH ITyOINYHO-TIPaBOBBIX MATCpPHAIBHBIX HOPMATHBHEIX 4KTOB, HO

* Onpenenetus KOHCTUTYUHOHHOIO Cyaa Poccuiickoit (Pesepatuu 1Mo AAHHOMY BOMPOCY
cM. B pybpuke «JlOKyMEHTBI). ‘,

#* MypanoB Anexcarap Mropenut — K.10.H., AOLUCHT Kadeaphl MekKRYHAPOAHOTO HACTHOTO
M IPRXAaHCKOro npasa MIUMO (Y) MU Poccuu, agBoKatTcKas (upma “MOHACTHIPCKHH,
3106a, Cemenon & ITapTHEPH” (www.muranov.ru).

! Cobpanne 3aKOHONATENbCTBA Poccuiickoii denepauuu. — 1994, — Ne 13, — Cr. 1447. Yxa-
eM 0c060, YTO MPH HAMMCAHWH HACTOSLLEH CTaThH W LIMTHPOBAHHUHM HOPMATHBHBIX AKTOB
MCHONB30BATHCH JIEKTPOHHBIE CIIPABOUHbIE TPABOBLIC CHCTEMBI “Iapant” 1 “KoHCysibTaHT
Mnoc”.
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TalKE M 4aCTHONPABOBBIX, PABHO KAK M IPaXTAHCKO-TIPOLIECCYaNbHEIX.
Koncruryunonnsiit Cyn PO yxe HEOTHOKPATHO BBICKA3BIBAJ CBOE MHEHHE
1O IIOBORY KOHCTHTYLUHOHHOCTH OTAENBHAIX nosioxennit [K PD? | a Taioke
'K PCPCD 1964 r* u ATIK PD 1995 it

COOTBETCTBEHHO, B POCCHICKNX YCIOBHAX PAHO MIIH IO3HO HOJKEH
OBl BCTaTh M BOMPOC O KOHCTHTYLHOHHOCTH IOJOXEHHI 3akona PO
ot 7 mionst 1993 . Ne 5338-1 “O mexmyHapogHom KOMMEPYECKOM apOUT-
paxe™ . D10 Tem Golee BEpHO, eciTi YUECTh, UTO NaHHBIH 3aKOH ITOCBAILEH
Cren(HIECKOMY MPABOBOMY WHCTUTYTY, HCTODPHS IIHPOKOTO pacnpocT-
PaHCHWS KOTOPOIo B COBPEMEHHOM POCCHHCKOM MpaBe He HACUUTHIBAET eLle
Y JIECATH JIET.

Hanpumep, ogHoit us spxux ocobennocreit MEXIYHAPOJHOIO KOMMEp-
YECKOTO apOMTPasKa SIBJIAETCS TO, YTO €rO PELIEHHs MOTYT GLITH OTMEHEHDI
HJIM HE NIPUBE/CHBI B VICTIOHEHHE TOJLKO MO OTPAHMYEHHOMY CTIHCKY OC-
HOBaHHi1, GONIBLIMHCTBO U3 KOTOPBIX OTHOCHTCS K TOMY XK€ K MpOLECCYalib-
HoW cepe’. I1pu aTOM HenpaBUILHOE MpHMEHEHHE NPaBOBBLIX HOPM MpH

? Onpenenennte KoneTuryimontoro Cyna P® ot 7 oktabps 1999 r. Ne 137-O “ITo xanobe
rpaxpanuia Kopixa Ceprest Apkajibesiia Ha HapyteHue ero KOHCTHTYLIMOHHBIX TPaB Mo-
noxennamu crarbit 333 T'K Poceniickoit Mepepawwn u crareit 325 w 432 [TIK PCDOCP”
(Cobpaune sakonoparennersa Poccuitckoii Mepepatuu. — 1999. — Ne 46. — Ct. 5610); o-
cranosnetite Koucruryumouroro Cyaa Pd or 23 Aexabpst 1997 r. Ne 21-f1 “Tlo meny
0 MIPOBEPKE KOHCTHTYIMOHHOCTH NyHKTa 2 crathh 855 [paxpanckoro koaekca Poceuiickoii
Denepaumn u uacti wectoii crarbi 15 3akona Poccuiickoii Degepauun “O6 ocHopax Ha-
norosoif cuctemnl B Poccuiickoii Menepauni” B CBAIN © sarpocom [pesuamyma Bepxos-
toro Cyga Poceuiicroli Mepepatiun’ (CoBpatiie 3aK0HOAATENCTEA Poccuiickoit denepa-
uri. — 1997, — Ne 52. — Cr. 5930); [Tocrauonnenne Kowerutyunonnoro Cyna Pd
ot 25 ausapa 2001 r. Ne [-IT “[lo meny o nposepke KOHCTHTYLIMOHHOCTH TOJTOKEHHS MyHK-
1a 2 ctartbu 1070 [pawpatickoro kogexca Poccuiickoii Menepanun B CBA3H ¢ xanobanu
rpaxcaan M.B. Gornanosa, A.B. 3eprosa, C.1. Kansauosa 1 H.B. Tpyxanosa” (Cobpanite
3axononarenscrsa Poccuiicioit Wenepautun. — 2001, — No 7. — Cr. 700).

* Cwm., nanpumep, IlocTanosnenne Konerurywtonroro Cyma PO ot 14 anpess 1999 r.
Ne 6-T “ITo ey 0 NpoBEpKe KOHCTHTYUHOHHOCTI NOMOKEHIH YaCTH nepsoi crarek 325
Ipaknancroro npoueccyanshoro xogexca PCHCP 5 cpasn ¢ xanobamu rpaskaan B.J1.
Hpnbuncroro u A.A. Maiicrposa” {Cobpanne saxononarenscraa Poccuitckoit Degeparvin,
= 1999. — Ne 16. — Cr. 2080).

' Cwm., nanpumep, Mocranosnene Konernryunonnoro Cyna PO or 3 dbenpans 1998 .
Ne 5-1T “TTo pesty o nponepke KoHcTHryunonnocTn crareil 180, 181, nynxra 3 wacru |
CTﬂT,I:H 187 u craruu 192 ApSurpaskioro fponeccyansroro konexca Poccuiickoii Megepa-
:um (Cobpanne sakononarensersa Poccuiickoii Mepepaunu. — 1998, - No 6, — Cr. 784).

* Benomocti Chesna napoamsix aenyraros Poceniickoii enepauuu 1 Bepxoesioro Cosera
Poccuiickolt depepatii. — 1993, — Ne 32, — Cr. 1240.

* Tax, mynxr 2 crarsu 34 3akona Pd “O MEXAYHAPOAHOM KOMMEpUeCKoM apBrTpaxe” yc-
TanaBnuBacT: “Apbumpancnoe pewenue yosxcem Guinto OMAEHCHO CYAOM, YKAZAHHBIAL
6 nynKme 2 cmanibu 6, s 6 cayuae, ecau:
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BBIHECEHHU MEXIYHAPOIHBIM KOMMEPUECKHM apOuTpakem pelleHis Hiu
HenpaBHIbHAsA OLEHKA M OOCTOATENLCTB JIENIA MOTYT SBJISITLCS OCHOBAHH~
eM [Tt OTMEHDI 9TOTrO PEIeHHsT HIH OTKA3d MPUBOAUTE €ro B HCIIOIHEHNE
TOJILKO B TOM Cly4ae, €CM OHM OKaKYTCSl HACTONILKO CEPLE3HLIMHU, UTO
OyIeT MMEThL MECTO NpOTHBOpetne ryonnunomy nopsiaky Pocenun. Mexuy
TEM pellieHe BHYTPEHHETO TPETEHCKOro Cya HE TOMIEKHT MPHBEACHHIO
B HCIIOJHEHHE M TOTHd, KOTAA HTHM CYAOM COBEplIeHa olubKa B PHMEHE~
HUH HOPM TIPaBa MM OlieHKe (PaxkToB’.

Hakoreu, HeoOXoanMO ckazarh U 0 ToM, UTo 3akon PM “O mexaynapoa-
HOM KOMMEPUECKOM apOHUTpake” BHITISLAUT Ha (JOHE OCTANILHLIX POCCHHC-

1) cinopona, 3aneasuoigas Xo0amatcneo 06 OmMeHe, IpeACmasinl QOKAIANCRLCINGA 020,
YIO: OOHA U3 CIOPOH 6 APOUNIDUNCHON CORAUICHI, YRAANHOM 6 ChHambe 7 Bund 6 Ka-
KOU-INO MEPEe HEOCeCROCOTNA, UAN MO COLAAUMCHUC HCOCUCIMBUINCALHO 110 3UKONY, KONIOPO-
ALY CINOPONBE €20 NOOUURUAN, & APU OMCYMCMEUN MARO20 PRAZANUA — o 3axony Poccuic-
soli bedepaii;
1
OHE 1e DbIAA QOINCHBIA OBPA3Z0M YECOOMRCHA O HA3NAueHul apoumpa 1wt 06 apoumpadiICHoM
Paztupameabeee, Wik 1o OPY2UAL IPUHUHAN HE MO2AU IPEICMUAGUNIL C60U OOLACHCHUs,
wa
PEUICHUE GLINECEHO 1O CROPY, HE NPCOVCMOMPCHHOMY APOUMPUNCHUIAL COSNAUICHUEAM UL HE
nOONAA@IONCALY OO €20 YCAOGUS, UL COOEPHCUN NOCINANOGACIHUS 110 BONPOCUM, GbIXOMHL-
UILUAL 3G IPEOCbl APDUMPAICHO20 COLAAUICINIS, C INCM, QOHUKO, YO CCatt NOCHIUHOBACHUA
10 GONPOCAM, OXGAMBIGACMBIN APBUMPUNCHBIAL COPAGUICHUCAL, MOSYIN GbINL OMOCACHBL Ol
MExX, KOMopbie He OXCAMBIGANMCH MAKUA COZAAIUCHUCM, MO MONCen Obilbs omateHend
MOABLKO M 4ACNb aPOUMPANCHO20 PEWICHUS, KOMOPUS COICPACUNT NOCHIANOBACHLS N0 6011~
POCAAM, HE OXEAMBIBACALIM APOUMPUANCHIN COAUNCHUCAL;
uau
COCIas MPemeticRozo cyda Lt apOumpax cnas npoqedypa He COonGenCinEosaat Coand-
WCHIIO CIMOPOH, CCAll INOALKO MAKOC COAAUUCHUC HE NPOMUGODCHUNT HOGDOMY NOAONCCIUIO
HACMOANE20 FAKOHA, OM KOMOPOSO CINOPORDL HE MOSYIL OMCMVIAmG, 100 8 OIMCYIMCMEUE
IMAROSO COSAQUICHIUS HE COOMBENICMEOBANI HUCIOsS ey 3awony, nibo
2) cyo onpedenm, umo.
OOBLERN CIOPA HE MO Db NPCOMENIOM aPOUMPUNCHO20 PUA3OUPANCILCIEL 10 3050
ny Poccutickoi edepayuu; uau
apOumpaxcroe pewienue npomusopeuunt nyoauunosy nopadxy Poccutickoti Gedepayun’”.
T [Ipu ep1daue UCHOAHUMEABHOZO AUCIIA CYObsL IPOSEPSICIN, HE RPONTIGOPCUUIN AU PCLICHUC
mpemetickoco cyoa 3arkony...” (ctarnsa 18 [losoxennst 0 TpeTelckom cyle — HPHIMKCH A
Ne 3 k ITIK PCOCP 1964 1); “Ecau npu paccmompenutt 3as61enust o 6uloaue NPUKA3a ia
BPUHYOUMEALHOC UCHOAHEHUC PCEHIsl MPemelickoeo cyda GyAent yermanoeicio, 1o pe-
WEHUE HE COOMBEICINGYCIN 3AROHOOUMCALCINGY AUGO NPUHAING NO HCUCCACOOGUIIIA AL~
mepuaaam, apbumpadicuniil ¢y s036PALAEN DCI0 MU HOBOC PACCMOMPEHIE 8 MPEMeHcKkull
cyo, npunssunni pewiente” (CraThs 26 “BpeMEHHOTO NMOAOKEHIS O TPCTCRCKOM CYIe JUis
paspeuetust JKOHOMHUECKHX cropos”, yrsepaaennoro [Tocranosnciesm Bepxosnoro
Conera Pd ot 24 1nons 1992 1 Ne 3115-1 (8 pepaxtunt (Denepansioro 3akona o1 [6 HosOps
1997 r. No 144-b3. — Benomoctu Cunesfa nHapoansix aenyraron Pocciifickoil deaeparun
it Bepxosroro Cosera Poceniteroit degeparu. — 1992, — Ne 30. — Cr. 1790; CobGpaunc
saxonogarenscrsa Poccuitckoit Menepatui, — 1997, — Ne 47, — Cr. 5341).).
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KMX HOPMATHBHLIX aKTOB JIOCTATOUHO HEOOLIYHO, ITOCKONIBKY OH ObLT MpH-
HaT Ha ocHose Turosoro 3akona FOHCUTPAJI o mexnyHapogqHOM TOpro-
BoM apbutpaxce 1985 1., npuuem OOJBIIMHCTBO MOJOKEHHH MEPBOTO 10~
BTOPSIIOT TEKCT BTOPOrO, M3HAYAJIBHO pa3pabaThIBABLIErOCs Ha AHIJIHHC-
KOM A3BIKE.

OTMeUYEeHHbIE MOMEHTHI ABJISIOTCA JOCTATOUHBIMH AJSI TOTO, YTOOBI
B PoCCHM NMPUMEHHTENBLHO K MEXIYHAPOIHOMY KOMMepUeckoMy apbutpa-
Ky HE TOJIBKO B UaCTHOMPAaBOBOM 000POTE, HO M B CyAeOHON NMPaKTHKE BO3-
HHKAJI0O MHOXECTBO BOMPOCOB U MPOOIIEM.

CuTyauus OCIOKHAETCS TAKXKE U TEM, UTO BBUAY ClabOH yKOPEHEHHOC-
TH TPeTeHCcKoro paszbuparensctsa B PoccHy rocynapCTBeHHBIE CYabl (0CO-
OeHHO apOUTpaXKHBIE) B CTPEMJIEHHH O0ECITeUHTh HalHuHe y ceOs MakcH-
MyMa IOPUCIUKIIMOHHOM BIACTH, NPEANPHHUMAIOT NPAMO HIJIM 3aBYaINpPO-
BAHO HEHCTBUA, HANpaBJeHHBIE HA OHCKPEOHTAIHIO TPETEHCKOro
pasbuparenscrsa®, Kk kKoeMy OTHOCHTCS M MEXIyHapOJHBIH KOMMEPUYECKHIT
apOHTpax.

Ha HacTosinit MOMeEHT n3BeCTHO yxe TpH akTa Koncturynuossoro Cyna
P®D, B KOTOPHIX aHATM3UPYIOTCA BOMPOCHI, CBA3AHHBIE C MEXAYHAPOIHBIM
KOMMepueckuM apburpaxem: onpenenenne Koncruryunonsoro Cyna PD
or 9 nexabpst 1999 r. Ne 191-0O “O6 oTkaze B NPHUHATHH K PACCMOTPEHHIO
KaJIOOBl OTKPBITOTO AKIHOHEpHOTO obuiecTBa “OYakOBCKHH MOJIOUHBIH
3aBOA” Ha HApYyILIEHHE KOHCTUTYLMOHHBIX MpaB rpaXkaaH cTaTbaMu 34 1 35
3akona Poccuitckoit @enepanun “O MeXIyHApOIHOM KOMMEPYECKOM ap-
Gurpaxe” ; onpenenenne Koncturyuuonnoro Cyna PO ot 26 oktabps

8 Cm., Hanpumep: “Mutepsbio ¢ nepsuiM 3amectutenem [peacenarens Boiciero Apbut-
paxxroro Cyna Pd, gokropom ropuanueckix Hayk, npodeccopom M.K. HOkossim” // 3ako-
HonarenseTro. — 2000. — Ne 7. — C. 4; Cyxanos E.A. O6 ogHoM peliennyt apOHTPaskHOro
cyna // Tpetetickuii cyn. — 2000. — Ne 5. — C. 45-50); Pewrenne Apourpasuoro cyaa Kpac-
nogapckoro kpas // Tpereficknii cyn. — 2000. — No 5. — C. 51-55; Bunoepadosa E.A.
O cyneOHO-apOHTPAXKHOI NPAKTHKE PACCMOTPEHHS HCKOB O PACTOPXKEHHM COIMalieHHil
0 rnepegale crnopoB Ha paccMoTpeHue TpeTelckux cynos // Tpertefickuit cyn. — 2000. — No 6,
—C. 12-14; Mocranosnexue Apourpaxuoro cya Kpacnoagapckoro kpasi // Tpereiickuit cyn.
—2000. — No 6. — C. 16-22. Cm. Taxoke nocraHonnenye PejepansHoro apGHTPaKHOTO Cyaa
Cenepo-Kaskascroro oxpyra or 12 siusapst 2001 r. no geny Ne 008-3989/2000 (He onyGnu-
xopaHo. Coaepxures B anekTpornoil 6ase aamubix “KoncynsrantApGurpax: Cesepo-
Kaskazckuii oxpyr”).

910 onpepeneuue Konernryunounoro Cyna PO va MOMEHT HamucaHus HacTosLell cTa-
ThH OHUMANLHO eule He onyBnikoBato. Briepsbie B nuTepatype ero TekcT 6611 NpUBEACH
KapaBenshuronbim B.P. B kuure “IpusHaine v npHBeAeHHE B HCOMHEHHE HHOCTPAHHBIX
apGuTpakHeIX petiennii. Hayuno-npacruieckiii kommentapuit k Hoto-Moprekoit koxsen-
uun 1958 roga” (M. - 2001. — C. 358-360). C uum Takke MOKHO O3HAKOMHUTECA B JICKT-
POHHOIT cripaBouHOi npasoBoit crncreme “Tapant”,
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2000 r. Ne 214-O “O6 oTkaze B NpUHATHH K pPacCMOTPEHHUIO Kano0bl
OAO AKB “C6eperatebHbiH OaHK Poccuiickoi Memepatny’ Ha Hapyle-
HHe KOHCTHUTYLIHOHHBIX TMPaB H cBOGOX MyHKTOM 2 cTaThy 34 3akoHa P’c,)lzz~
cuiickoit depepauuy “O MEXITYHAPOLHOM KOMMEPUECKOM apouTpaxe’”;
onpezienente KOHCTUTYLIMOHHOTO Cyma P® or 15 mas 2001 r. J\v@ 204-0
“06 oTka3e B MPUHATHH K PAaCCMOTPEHHIO aT00b! AKIMOHEPHOM KOMITa-
HuK “Anpoca” 1 3ampoca BepXxoBHOTO Cyna Pecry6nnxn Caxa (ﬂxcyTvpm) 9
[IpOBEpKE KOHCTHTYLMOHHOCTH TyHKTa 1 crarbu 35 3axkona I”,cl)lccnncxon
®enepauyy “O MeXTYHAPOIHOM KOMMEPHUECKOM apburpaxe”!’ . TexcTol
JanHbIX orpeseneHni KOHCTHTYLIMOHHOTO Cyna P® npuseeHbl B HACTOA-
11ieM JKypHale B pasfene “JlOKYMEHTBI .

Ha MOMEHT HATTUCAHUS HACTOSIILEH CTaThbH HH OJIMH H3 ITHX aKTob o(u-
[MasIbHO ellle He omyOnMnKoBaH, a vHpopmalust 00 NX COAEPIHKAHHUH HIMPO-
<Oif H3BECTHOCTH He MONYUusIa, BBHIY UEro NX pacCMOTPEHUC MMECT TEM
GosbIINE aKTyaIbHOCTh M MHTepec'? . bonee TOro, aHajms COOTHOLICHNA
MHCTHTYTOB TPETEHCKOTO pasbnpaTenbeTsa (BKITIOUAA MEXLYHAPOXHBIH
KOMMEpYECKHiT apOHTPaXK) C HEKOTOPBIMH HHCTHTYTaMH KOHCTHTYLMOH-
HOTO MNpaBa sBIAETCS A POCCHIICKOH FOpHCIIPYAEHUMH NABHO Hacvymnon
saaueil ¥ crocobeH oGOraTHTL KAKAYIO W3 yHOMAHYTEIX oTpacien per‘y;
nupoBanud. B poccHitckol nTepaType Takoit aHaNK3 yxke OLuUT HavaT'”,

10 yrg onpesiesieHne KOHCTHTYLIHOHHOIO Cypa Pd Ha MOMEHT HATTHCAHHS HacrosleH cTa-
ThH OQHUMANBHO eLle He OnyOMHKoBaKO. Briepsbie B JIHTEPATYPE €0 'I"CKCT (8 np!/mef}eu
KapaGenbrikonbiv B.P. B ero yxe ynomsiyToit iure (C. 364-?‘(16). C r:nm TAKKE MOKHO
O3HAKOMHTLCS B HJIEKTPOHHOH ¢npaBouHoil MPaBoBOH cHCTEME [apant”. 5

' Jro onpeneneHue KOHCTHTYLUHOHHONO Cyna P® Ha MOMCHT Hamucats HACTOAILEH CT'tl-
THH OQHLHANBHO ele He onyGIHKoBalo. C HUM MOIKHO O3HAKOMUTLCS B DJICKTPOHHLIX Cripa-
BOMHBIX TIPABOBBIX CHCTEMAaX “[apant’ u “KoncynsrantlImoc”.

12 Henp3s HE CKA3aTh M O TOM, uTO KOHCTHTYIHOHHBIM Cyznom P® Gbito NpuHHsATO ellie ABa
onpeneneHys Nno BONpOCaM, CBAZAHHLIM C TpetefickuMit cypamu: oT 13 anpenst 2900 e
Ne 45-0 “O6 oTkaze B NPHHATHH K PACCMOTPEHHIO obpaiuenuns Hesasicumoro apOuTpak-
ioro (Tpereiickoro) cyna npw ToproBo-npoMbILHICHHOI nasate C'rmspoxlom)cxoro xpas
0 TIPOBEPKE KOHCTHTYIHOHHOCTH CTaThi 333 'K Poccuiickoit Meaepatuu’” 1 0T 21 1104
2000 . Ne 123-0 “O6 oTKa3e B NPHHATHH K PACCMOTPCHHIO JKANOOK! OTKPHITOrO AKHHOHED-
Horo obmecTsa “CubTenonzonsis’” Ha HapyeHHE KOHCTHTYIHORHLIX szm H 0130601,:.1
MYHKTOM 2 cTaThit 87 ApPBHTPAKHOrO MPOUECCYANLIOT0 KOAEKTa Poccuiickoit hegepanui’.
JTH ONpEAENeHHs HA MOMEHT HamHCaHks HacToANLEit CTaTbi OPHUHANBLHO 0ny6nﬂm<onmu,x
He GbUTH. BrepBble B AMTEPATYPE HX TCKCT G mpHpeeH KapaGenbHHKOBLIM b.P. B ero
yKe YroMsHYTOi KHHIE (C. 360-364). DTH ONPEACIICHHI TAKE BKHLL 1 WHTEPECHLI, HO
[TOCKOBKY OHH MOCBALICHE! HE MEHK/AYHAPOMHOMY KOMMEPHECKOMY apOuTpaky, Janee cre-
LUMANBHO AHAM3HPOBATHCA OHM HE OyLYyT.

13 Kovapoa A.C. OcHOBONONAraloWHE TIPHHIHTIL! Tpereiickoro cyna // BecTuuk Buiciiero
ApGurpaxuoro Cyaa Poceuiickoit depepati. — 2001, - Ne 4. - C. 87-94.
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B TOM HCJIE Ha OCHOBE HHOCTPAHHOIO OnpITa' Hacrosmas crarps taxxe
TIPY3BaHA BHECTH BKJIAL B pa3paboTKy JaHHON npobaemMaTku.

Hrax, uro ke o6pamaer na ce6a BHHMAHHE B YNOMSIHYThIX onpeje-
Jenunx Konceruryunonnoro Cyna P®?

1. Koncruryunonnsris Cyxn P® ne pacemarpusan BOIPOC O KOHCTUTYLIH-
OHHOCTH nonioxkeHuit 3akona PP “O MEX(YHADOIHOM KOMMEPUECKOM ap-
OuTpaxe”, MOCKOJIBKY BO BCEX TPEX ClydYasX OH OTKA3aT B NpUHATHH
K pacCMOTPEHHMIO Kanob Kak He OTBeYarOLIMX KPHTEPHIO HOMYCTHMOCTH
obpatuenuii B Koncruryumnounsiit Cyi P,

Hecobniogenue xpurepus AONYCTHUMOCTH BBIPA3HIIOCh B TOM, YTO M3
OOCTOATENBLCTB AeMa, 10 MHEHHIO Koucrnrynmonnoro Cyna PO, He cneno-
BaJI0, YTO NMPUMEHEHNEM OcrapyBaemMoro 3akoua PO “O MEeXIYHapPOAHOM
KoMMepUeckom apOuTpaxe” 6plu 3aTPOHYTHI KOHCTHTYUHOHHBIE MpaBa
H CBOOOALI 3aspuTeNneii’s |

B onpenenennu ot 15 mast 2001 . No 204-0O Koucruryuuonusiit Cyn PO
B JIONIOJIHEHHE K HECOONIONEHHIO KPHTCPHA TOMYCTHMOCTH TaKxke yKaza
Ha TO, UTO OTKa3 B NMPUHATHH K PACCMOTPEHHIO JKAI00L! BBI3BAH TEM, UTQ
Pa3pCIICHUE MOCTABIEHHOTO BOMpOCa €MY HETONBENOMCTBEHHO.,

Tem ne menee, B coux onpenenennax Konernryunonnstit Cyx PD cpe-
1Al IOCTATOYHO BaXKHEIE BLIBOAKI, HMEIOLLIHE CYIIECTBEHHOE 3HAYEHUE JIIs
MEXIIYHAPOIHOIO KOMMEPUECKOro apbuTpaxa B Poccun.

2. B onpeneneuunu ot 9 nexabpa 1999 r. No 191-0 Konctnryunonnurit
Cyn P® ykazan ua o, uro OCO3HaHHEIH BBIOOP CYOBEKTOM npaBa B Kaye-
CTBE CrOCOba paspeuteHms Cropos ¢ ero YUacTHEM MpoUenypsl pazupa-
TC/ILCTBA B TOPSIIKE MEXKIYHAPOLHOTO KOMMEpUeckoro apburpaxa He Mo-
KET CUUTATLCA HApPYIUCHHEM KOHCTHTYLIHOHHOTO NpaBa Ha cyneGHyo 3a-
{{lmy, NPOBO3MNAIAEMOTO TyHKTOM | cTaThu 46 Koucruryuun Pd!s:

s npedcmasnennvix OAQ “Ouakosckutl monounsii 3a600 " /11(1177€pll(L/ZO6;
credyem, umo 6 ezo ycanobe peusb udent ne o napyuennon, no MHENIIO

Tl o
20/3;//}0 A;” Constitutional Limits of Arbitration, — Stockholm Arbitration Report. — Volume
2000:1. - P, 7-21. Cwm. TaKOKeE: Heller Kurt Der verfassungsrechtliche Rahmen der privaten
Internationalen Schiedsgerichtsbarkeit. — Wi

piernali S . len. -~ Manzsche Verlags- und

mversititsbuchhandlung. — 1996,

15 C . 3

“ Izzmm 97 denepansuoro koncruryunonroro sakona or 21 wmons 1994 Ne 1-DK3

OHCTHT HHOM C fickoii ” 06

N irryunonnom Cyne Poccitiickoit Penepaunn npenyemarpunaer: “Karoba na wa
UICHUC 301 COHC : ‘ ' —

// j HOIC SAROHON KONCINUMYUONNBIX Npas 1 c6ofoo) donyenusa, ecau.

) Jaron sampazusacin Koncmumyyuonne npasa u c6o060dor zpancdan;

2) saron e NC " :

NOH IPUMEHCH 12t ROOACHCIIN npusleHeHnG & KonKpemnos deae, paccnompenue ko
mopoco 3aee, 2 Z 1 o J o
e /;{0 0 J;(l()tl)lll(,l/() Hal nanamo 6 cyde uan unom opzane, BPUMCHSIIOMCA 3aKo1 ™

aredomy capanmupyemes cydebnas saugna ez2o npas u cebod”
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P

3aseumens, npage Ha cyO0eOnyio 3auyumy (OHO UM YACe Peanru3ocana),
a 0 npase na co600y J02060pa 8 HACMU G6IBOPE NPOYCOYPLL PUPCULCHUSL
cnopa, GO3HUKIUEZO0 U3 3AKTIOUEHHO20 ¢ Opy2oll cmoponoll koumparma. [pu
BAKAOUEHUL KOHMPAKING 3AAGUNETb, UMES NPABO 1 BOIMOJICHOCINb PA3PE-
Wb Cnop 6 20CYOapCInGeHoM apOuUmpadICHoAl cyoe, He 60CNON6306WICsH
AMUM NPABOM, A ROONUCAN apdumpasicioe coznauienue (02060pKy) o nepe-
dave cnopos na pacemompeiite MexcoynapoOnozo KoMMepuecko2o apoum-
pancrozo cyoa. Tea carbirt 01 CONACUNCI NOOUUNUMBCR NPAGUAAM PA3PE-
uieHUs CNOPOG, KOMopble yemanosgnensl ons Mexcdynapoonozo kommep-
uecko20 apbumpasicrozo cyoa. [10Imomy 6 OQHHOM CAYUAe Hem OCHOGAHULL
02151 BbIGOOM O HAPYUICHUL BPUMCHEHHBIM 304KOHOM KOHCIMUNMYYUOHHO20 11~
6a Ha cydebnyio sauunty”.

AHaNoTHYHEBI BBIBOA ObUT CHEJIAH M B onpeleseHut oT 20 oxTaA0ps
2000 1. Ne 214-O: U3 sicanobst 1 npunodiceiiiulx K Hetl Mamepuanos cnedy-
em, Umo 3as6UMENb NPU 3AKAOUYCHUL KOHMPAKINGA 11€ 60CNONb306NCH NP~
GOM HIPEQYCMOMPEy 6 HeM GOZMONCHOCTTG DAZPCUICHUS GOSHUKAIOUUX CO=
POB 6 nopsore apbumpaicHozo cy0onpoussoocmsda, a nodnucan apoum-
paxcroe cognautenue (02060pKy) 00 ux nepedaue na paccmompenue
apbumpadica (mpemeiickozo cyoa) 6 coomeememauut ¢ 3axonon Poccutic-
koti Dedepayuu ‘O medncoynapodHom Kommepueckom apobumpadce”’
Ter carmvir OH, peanizoeas ceoe npago Ha c8oHody 002060pd, 00HPOBONL-
HO U36Pa UMEHHO 310N CROCOG PAa3PCUICHUS CHOPOG U CO2AACUNCS TOOYL~
HUMbCA NPABUAAM, KOmopsie yemaroeneint oas Meacdynapodinozo Koa-
Mepueckozo apbumpanicHozo cyod.

Taxunm obpasom, 6 OUHHOM cayude Hem OCHOGANULL OISl 8bIG0OA O HAPY-
WieHUI NPUMEHEHHOLL 6 Qe 3aAGUINEIsL HOPMOLL KOHCIUMYYLOII020 Pa-
8a HA CYOCOHYIO 3Qufumy, — 9o NPaco OulA0 UM PEARUZ0BANO NPL OOPALye-
HULL 6 ¢YO 00wl 1opucouKyUl ¢ XO0amaticmeosm 06 ommene apoumpaic-
Ho20 peutenus’”.

To xe camoe BrITeKkaeT u M3 onpeaenerns ot 15 mas 2001 . Ne 204-0.

3. 13 umerowmxcs B onpegeneHnu or 9 nexabpst 1999 r. No 191-O cnos
“npase na cydebuyio sawumy (0Ho uM yce peanuzosano)’ KOCBEHHO ciie-
ayer, uto OAO “OuakoBCKHI MONOUHBIN 3aBOI” oOpatuanocs B cyi ofiueit
IOPHCANUKLHH C XOOaTaHCTBOM 00 OTMEHE PEIICHHS MEWKAYHAPORHOIO KOM-
MEPUECKOro apOuTpaxa.

CooTBeTCTBEHHO, YCTAHOBJICHHE B cTaThe 34 3arxona Pd “O mexiyHa-
POIHOM KOMMEpPYECKOM apOuTpake” OrpaHHYeHHOT0 MepeyHs OCHOBaHM
AUIsl OTMEHBI PEWIEHHS HE MOKET CHHTATLCA HAPYIICHHEM KOHCTHTYI[HOH-
HOTO NpaBa Ha CyaeOHYIO 3aluTy.
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3ToT BHIBOJ ellle Gonee YETKO CIIAYET M3 ONMpEeAcNeHHs OT 26 OKTAOpPA
2000 . No 214-O: “Taxum 0bpazom, 6 OanHOM cryyae Hem OCHOBAHULL O
8bI600A O HAPYUIEHU HPUMEHEHHOTL 6 0ene 3asGUMENs HOPMOU KOHCIMUIY-
YUOHHO20 NPABA HA CYOEOHYIO 3aUjUImy, — 1Mo NPago ObLI0 UM Peau306aHO
npu obpawjenuu @ cyd obweti IOpUCOUKYLLL ¢ X00amaicmeom ob ommene
apbumpadicrozo pewenusn’”.

4. 113 COBOKYITHOrO aHaIu3a pacCMaTpPHBAEMBbIX ONpeNeeHH CIENyeT,
YTO OTCYTCTBHE HapYLICHHUS KOHCTHTYLIHOHHOIO MNpaBa 3asBUTENEH Ha Cy-
JNeCHYIO 3a1uTy 00yCJIOBIMBAETCS UETHIPEMS 0OCTOATENECTBAMHU:

A) neitcTBueM MpUHUMIA CBOOOAB! HOrOBOpa M HCIIOJNB30BAHHEM €ro
3a8BUTENAMH, NOOPOBONIBHO M30PABIIMMH NPOUEAYPY MEXIYHAPOIHOrO
KOMMEpPUYECKOTo apOuTpa)ka B YCHOBHAX, KOTAA Y HHUX HMEJOCH NPaBO
He o0paluaTsCcs K HeH, a PeAroYecTb IOPUCANKLHIO TOCYIapCTBEHHBIX CY-
J0B (COOTBETCTBYIOIME BBIIEPKKH M3 ONpeNereHHi yxe OLIUTH nmpuBene-
HBI BBILIE). BBUIY Takoro foOpoBonsHOro BeIGOpa UMK NaHHOH MpoLeny-
pBI TOBOPUTEL O HapYILEHWH WX IPaB Ha CYAEOHYIO 3alUTY, IO MHEHHIO
Koncturyunonnoro Cyna PO, He cnenyer;

b) nannunenm y zagsureneit 0013aHHOCTH MO COONTIONCHHIO NPABUII MPO-
HeAypbl MEXIYHAPOJHOTO KOMMEpUECcKoro apOutpaxa, 1oOpPOBOIBHO
u30paHHON UMH: ““Ter carbim oH cO2NACUNCs NOOUUHUMbCS NPABUIAM PA3-
PeUeHUs Cnopoes, KOMopble YCmaHogaeHvl 01 Medicoynapoonozo kommep-
veckoeo apbumpasicnozo cyoa” (ompenenenue oT 9 mexabpst 1999 r.
Ne 191-0); “lpu 3axmouenuu KOHMpakmos ¢ apOUMpaNcHviMU CO2naLe-
HuAMU (02060pKaMLL) CYOBLEKMbL 2PANCOAHCKO-NPABOBLIX OMHOUIEHUL, pe-
anuzya npago Ha c6oHo0y 002080pda, 00OPOBONLHO OMKAZLIBAIOMCS O PA3-

Peuienus cnopos 20CyO0apcmeeHHbIM CyOOM, CaMOCMOAMENbHO HAZHAYAS
apbumpaic u apbumpos, 1 NPUHUMAIOm Ha cebs 06a3amenscmea nooyil-
HAMbCA NPAGUAGM, PEYIUPYIOUUM NOPAOOK OCRAPUBAHUS 1 UCHOTHEHLS
apbumpadcnoix pewenuii” (onpenenenne ot 15 mas 2001 r. Ne 204-0).

COOTBETCTBEHHO, ABNIETCS IOPHAHYECKH HEOOOCHOBAHHBIM B3IVISL,
Ha BO3MOXXHOCTL CYIECTBOBAHHUS KOTOPOTO YKa3bIBAIOT paboTHHKKM Bric-
wero Apourpaxuoro Cyga PD u cornacHo koropomy “Ecau 0dua uz cmo-
POM 803padicaem npomug paccMompeHus cnopa 8 mpemetickom cyoe,
HecaompsL na delicmeumensHoe mpemerickoe co2naienue, mpemeickuii cyo
asmomMamuiecKi mepsem Komnemenyulo no paccrompeniio cnopa... Cuii-
maemcs, 4mo 8 NPOMUGHOM CAyUae, K020a 20Cy0apCimEeHHblil Cy0 OMKa3bl-
BACINCA PACCMAMPUBAMNb CHOP NPU HARUYUL TPEMEUCKO20 CO2NAUEHLS
HAPYUaomes npasa danHol cmoponst Ha npasocyoue”", ’
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B) ycraHoBlIeHHEM B 3aKOHE PD “O MexAyHAPOIHOM KOMMEDUECKOM
apbuTpake” KaKk MpOLERypbl OCmapuBanui B rocyapCTBEHHOM CYNe
apOUTPAXKHOTO PELICHHA MyTeM MOAaTH XOZATalicTBa O €ro OTMEHE, TaK
¥ IPOLIEAYPBI IPU3HAHHS ¥ NPUBEACHHA B UCTIONIHEHKE apOUTPaXKHOTO Pe-
wenus: ‘“‘Mesicdy mem He MONbKO xodamaticmeo 06 ommene, HO U X00a-
maticmeo o NpuUsHAHUL U UCNOTHEHUU apbumpanicio20 peutets Kark cno-
cobbl peanu3ayiil 3auUHMepecoGanplMIL UYL npaga na cy0ebnyio
Sauyuny Mo2ym noGAEtb AHHYIUPOGAHUE DEULEHUA s “B mo dice apems dma
npoyedypa [MpU3HAHWs 1 NPUBEACHHA B MCIoJIHEHHE apOUTPaKHOIo pe-
wennst], 036yoicoaemas no xo0amaucmeay 63blCKamens npu Heyo0osnemeso-
penuiL xo0amaticmea OOMICHUKA 06 omamene apOUmpPadCHO20 Peuwenis, no
cyujecmay, maxaice npedocmasaen nocaeoHeMy OOROTHUMENLHBLE GO3MOIC-
HocHi NO OMCMAUGAHUI0 CEOUX unmepecog” (onpenenenne or 15 masn
2001 r. Ne 204-0);

I') BO3MOXHOCTBIO 00XanoBaHU onpejieieHui rocyiapcTBEHHBIX
CYZI0B, BLIHOCHMBIX B PE3YJIBTATE PACCMOTPEHHA xomaraiictsa 00 oTMeHe
apOUTPAXKHOTO PELLEHNs, a TAlKe XOIATAHCTBA O MPU3HAHUK W MPUBCIE-
HUH B MCIIONTHEHWE apBUTPAKHOIO PEUIEHHS, PABHO KaK M BO3MOXHOCTEIO
NPOBEPKH 3AKOHHOCTH M OOOCHOBAHHOCTH TIPHUHATHIX CyieOHBIX aKTOB
B ropsiake Haxsopa: ‘3axpennentvle 6 YKASAMHbLY CMAMLAY Koncmumy-
yuu Poccutickoul @edepayuit npaga 6o GCAKOM Cydde obecnetuGaiomcs
6 OMHOUEHUU YUACTHUKOG PA3PELUEHN020 MKAC cnopa pagisia 0dpasom
cydamu ofuyett IopucOUKyULL Kpaesozo, 0BRACMHO20 U NPUPAGHEHHBIX K& HUM
36eHbes CyOebnoll cucmentsl — Npu paccmMompenuiL kax xodamaticmea 00
omMene apoumpaidcHo2o pewenus, max u xodamaiicmeda 0 npusHanulL
1 npugedenuls €20 8 UCIORHEHIUE, & MAKJICe NYMEM NpoGepKlL 3aKOHHOCMUL
11 OBOCHOGAHHOCINI NPUHAMBIX CYOCOHDLX PCLUCHUTL BbILUECINOAYUAU cyoed-
b uxemanyusasu” (onpesenenye ot 15 mas 2001 . Ne 204-0).

CoOTBETCTBEHHO, TH0G0E UL, 3aKioUalolee apOUTPMKHOE Corale-
HYe WK BKITIOHalolllee B I0roBop apOHTPaXKHYIO OTOBOPKY O KOMMETCHINH
MEXKILYHAPOIHOTO KOMMEpPUECKoro apOuTpaxa, BHOCICACTBIH HE MOIKET
yTBEPXKAATH O HAPYLIEHHH ero KOHCTHTYLMOHHOIO MpaBa Ha CyneOHYI0
3alIATY (C YUETOM CKa3aHHOTO B TMOATMYHKTE () crenyIouero MyHKTa).

5. VI3 paccMaTpUBaeMbIX OMpeNeICHHH Koncruryunonuoro Cyna PO
tarke ceayer, uto Hopmbl crarbi 3 TTIK PCOCP 1964 . w ctarnu 4 ATIK

" Hewamaesa T.H., Cmapoiceneyrutt B.B. Tpeteickiue u rocynapcTenisiit cyant. [poGe-
Ma ripas Ha npasocyane / BectHuk Buicuiero Apburpaskiioro Cyza Poccniickoit denepa-

1. — 2000, — Ne 10, - C. §5.
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PD 1995 1., cornacho xotopeiM “Omxaz om npasa na obpawenue 6 cyo
Hedeticmeunmenen”’, LOIDKHBI TOJIKOBATHCS OrPAaHUUMTENBHO, T.€. KaK
HE PACTIPOCTPAHSIIOUMECS Ha Te CIyUaH, B KOTOPBIX CTOPOHBI YaCTHOTIpa-
BOBBIX OTHOIUEHHMH BBIOMPAIOT B KauecTBe criocofa paspelleHHs MX CIIo-
POB TPETEHCKHH CYI, BKITIOUas MEXKAYHaPOIHEII KOMMEpUECKHii apOuTpa.
CoOTBETCTBEHHO, OHM HOJDKHLI MOHMMATLCH KAK OTHOCSIIMECS TONBLKO
K CTeIYIOLIMM CITyuasm: a) JIMLO BOOOUIE M B LIENIOM OTKa3bIBAETCs OT Ipa-
BA Ha OOPALIEHHE HE TONBKO B TOCYAAPCTBEHHBIH CYJI, HO TakxKe ¥ B TpeTeil-
CKHIT cyzi; 6) 1o BooOLIE M B I1EIOM OTKAa3bIBAETCS OT [IpaBa Ha obparie-
HHE B rOCYAAPCTBEHHBIN CYJ C XOHATaHCTBOM 00 OTMEHE TPETEHCKoro pe-
LICHHMS MJIH )K€ C XOOATANCTBOM O MPHU3HAHWUH U NIPUBENEHUH B HCITONHEHHE
TPETEHCKOro PELeHHs; B) IMLO BOOOILE M B LIENIOM OTKa3LIBAETCS OT NpaBa
Ha oOpalleHue B rOCyIapCTBEHHBIN Cy/l MO TeM MyGIHYHO-TIPABOBBIM HITH
VHLIM CTIOPaM, KOTOPLIE HE MOTYT PACCMATPHBATHLCS B TPETEHCKOM MOpA-
K€, HO IPH 9TOM COXpaHsieT 3a coboi npaBo obpalueHus B Tpereiickuii cy:
TAKOH OTKA3 IEHCTBUTENLHO HE MOYKET CHUHTATHCA HMEIOLIMM CHITY, TOCKOJ b-
Ky TpeTeHCKHIi CYM B CHIY 3aKOHA NMOxoOHEBIE CMOpHl paccMaTpHUBaTh He
MOXET; T) JIHLO 3aKJI0UAET MPOPOrallHOHHOE COTIALEHHE HITH TpeTeiickoe
COMNIALIEHHE O nepefale CropoB ¢ ero y4acTHeM Ha PACCMOTPEHHE TAKOTO
HAXOMIALEr0Cs 3a PYOEKOM roCyIapCTBEHHOTO Cy/Ia HITH TPETEHCKOro cya,
HACYET KOTOPOTO YXKe & priori U3BECTHO, YTO €ro PEIEHHE HE MOXKET ObITh
UCIIONIHEHO B POCCHM B npHHIHUIIE.

B CcBA3M C BRIIECKA3aHHBIM MOKHO OTMETHTB €IUE ONNH JIOBOMBITHDI
HioaHc: xot1s B uesioM B ['TIK PCDOCP 1964 r. u ATIK PO 1995 1. nox nous-
THEM “Cy0” IOHUMAETCS, COOTBETCTBEHHO, HCKIIIOUUTENBHO TOCYAAPCTBEH-
HBLH Cyn o0uIelt IOpUCINKLUN M roCyaapCTBEHHbIH apOUTpaXHBIN cya,
B cratbe 3 ['TIK PCOCP 1964 1. u cratee 4 AITK PO 1995 1. nom aTim
TTOHATHEM HAUTIEHKHT ITOHUMATH TAIOKE W TPETEHCKHI Cyl (pelenns KoTo-
poro MoryT ObITh MPHU3HAHBI K HCTIONHEHB B Poccun), mono6Ho TOMY, Kax
o910 caenano B nyukre | craton 11 'K PO (“Bawumy napyutennvix unu
OCNOPEHHbIX 2PAIICOAHCKUX NPAG OCYU[eCIMGAAEN 8 COOMBEMCMEUL C 100-
B8E00MCIMBEHHOCTIBIO e, YCMAHOGREHHOL NPOYECCYATbHBIM 3AKOHOOAMEN -
cmeom, ¢yo, apbumpanxcuslil cyd unu mpemericxurl cyo (Oanee — cyd)”).
OT0 KaK pa3 TOT ciyyaid, KOTAa KBATHGUKALES OHATHS, HCTIONIB3YEMOTO
B “aCTHOM Mpase, O/DKHA NPHMEHSTLCS M ISt TOJIKOBAHHS TEPMUHA, HC-
TOJIb3YEMOro B MyOHUHOM peryanposanny. Takas HeoBXOIUMOCTD npo-
AMKTOBAHA TECHO CBA3AHHBIMU MEXAy cOGOit MPUPOOHT YacTHOro mpasa
M CYUIHOCTBIO TPETEHCKOTO Pa3GHpaTenbeTBa, PABHO KaK H IPHHLHIIOM CBO-
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OOMIbI IOTOBOPA, & OTIPABABIBAETCS NaHHAS HEOOXOAMMOCTh TEM, UTO B POC-
CUHCKOM HOPMAaTHBHOM PETYTHPOBAHHH 3TH TONBLKO UTO OTMEUEHHDIE MPH-
poIIa, CYIHOCTE M NPHHLMIT HE BCETAA YUMTBIBAIOTCS.

6. [ToguepxHeM ele pas claenyroWni MOMEHT: 3 CKa3aHHOIO B IIPeIbl-
IYUIEM ITYHKTE CIIeAyeT, UTO 0TKa3 BOOOILE M B 1LIEJIOM OT Npasa Ha obpalLe-
HUE B TPETEHCKUH CYH, BKIIFOUAs MEKILYHAPOJHBIN KOMMepUeckuit aponT-
pax, 0 YaCTHOMPABOBLIM CIIOPaM HE MOXKET ABJIATLCH [AEHCTBHUTEILHBIM.
EOMHCTBEHHOE MCKITIOUEHHE W3 3TOTO MPUHIMIA: OTKa3 BOOOLIE U B LIENOM
OT mpaBa Ha obpalleHHe B TaKoM HaxXONsLUMiCs 3a pyOeKoM TpeTeHCcKui
CYH, Hac4YeT KOTOPOTO YX€ a priori U3BECTHO, UTO €r0 PELIEHHE HE MOXKET
OBITH UCTONHEHO B PoccHHM B NpUHLHIE.

7. Kpome TOro, He MOT'YT CUMTATBLCS HapYIUIAIOIUUMH KOHCTHTYLIMOHHOE
paBo Ha CyAeOHYIO 3aLUTY MM HANPaBJIEHHLIMM Ha IMOOULIPEHHE OTKa3a
OT npasa Ha oOpalLeHHe B CyJ, CIEAYIOIUHE NMPOLECCYaIbHBIE HOPMBI B TEX
HX 4acTsAX, KOTOPbIE YIIOMHHAIOT O TPETEHCKUX cymax:

crarest 8 3akona PO “O MexayHapoaHOM KOMMEpUeckom apOuTpaxe”
(“1. Cyo, 6 komopoiii nodan Uck 1O GONPOCY, AGISLIOULEMYCS NPEOMEIOM
apbumpanicHozo co2nauienus, QONJICEH, ecnu oOas 13 CIOPOH NONPOCUN
06 5moM He N030Hee NPedCmAagnenlst C80e20 NePBE20 3aa6NeHIUs N0 Cyuje-
CMEy Cnopa, npekpamums npou3eo0Ccmao i HANPAagUmb CMopPoHsL 8 ap-
bumpangic, eciu He Halldem, Ymo Mo coznauiene Hedetcmaumenspio, yn-
Pamuno Cuny uail He Modcem Oblims UCROTHENO.

2. B cryuae npedvagneHus UCKd, YKA3AHHO20 6 nyHkme 1 nacmosuyell
cmamoit, apoumpaddcroe pazoupamensCmao Modcen Obinb mem He MeHee
Hauamo unL npoOONNCEHO U apOUMPAICHOE PEUICHLE BbIHECCHO, HOKA Npe-
pexatus 0 nodcyorHocmu oxcudaiom paspeuenus ¢ cyoe’’). OnHaKo oTme-
THM, YTO B JAHHOH HOPMeE C TOYKM 3PEHUST POCCHIICKOI0 NpoLeccyasb-
HOTO PeryJTHpPOBAHUST COJEPKUTCH TEPMHMHOIOIHYECKAasi HETOUHOCTh:
CYA JOJIZKeH He MPEKPAATHL MPOU3BOACTBO MO ey, a 0CTABJIATL HCK
0e3 paccmorpenus. Kak n3BecTHo, B cjiyuae npexpaiueHust Npou3Boj-
CTBA MO Aesly BTOpHUHOEe ofpalleHe B Cy/I 110 CNIOPY MEKAY TeMH Ke
JIMIIAMH, 0 TOM e NpeMeTe H N0 TeM Ke OCHOBAHMSIM He 10MycKaeTcst
(crathsa 86 AIIK P® 1995 1., crarna 220 I'IIK PCOCP 1964 1.);

crared 85 AIIK PD 1995 r. (“Apbumpancusiii cyd npexpawyaem npous-
B00CMBO NO Oeny. ...

3) ecnu useemes 6CmynuguIee 8 3aKONHYIO CUTY NPUHSINOE 1O CROPY MEHC-
dy memut dice nUYaMU, O MOM JICe NPEOMeme U N0 MeM HCe OCHOGAHUAM
peutenue mpemetickozo cyod, 3a UCKAIOUEHUECM CAYHAEs, KO20a apHumpadic-
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HbILL CYO OMKA3AT 6 BLIOAUE UCHOTHLINENLHO20 AUCIA HA NPUHYOUMENLHOE
UCNONHEHUE PeLUeHIs MPemelicKo2o cyoa, G036Pamul 0eno Ha HOgoe pac-
cMompenue 6 mpemetickull cy0, NPUHAGWIULL peuienue, HO PACCMOmpeHie
oena 6 Mo dice INpPemeticKoM Cyoe OKA3aI0Ch HeBOMOICHbIM, ... );

crarba 87 AIIK P®D 1995 r. (“Apbumpasicnuiii cyo ocmasnsem uck 6es
PacCMOmMpeHun.:

1) ecnu 6 npouszsodcmeae cyda obuyeli lopucouryuu, apbumpanicrozo cyoa,
MpemeLicko20 cyoa umMeemcs 0eno no cnopy Mevicoy memiu Jce Iuyami, o
mom dice npedmeme u nO mem JHee OCHOGAHUSIM,

2) ecnu umeemcs conawienue auy, yvacmeyiowux ¢ dene, o nepedave
OaHHO20 CNOpa Ha paspeuterile Mpemericko2o cyoa i 03MONCHOCTL 06pa-
WEHUS K MPemetiCKOMY CYOy He ympaueHda u ecil OMEemyuK, 603paicaio-
WUTl IPOMUG PACCMOMPEHs 0end & apbumpalcHom cyoe, He nosoduee co-
€20 Nepeo2o 3aa6NeHUs N0 CYLeCmEy Clnopa 3asA6Um X00amaicmso o nepe-
daue cnopa Ha paspeutenue mpemetickozo cyoa; ...""). OTMeTHM 0¢060, UTo
Konerntyuronnpiit Cyn PP B cBoeM yrke yMOMHHABIIEMCS BBLIIIE OMPE/e-
nennn ot 21 wonst 2000 . Ne 123-O npuiuen k BBIBOLY O TOM, UTO JaHHAas
CTaThsl HE MOXET PACCMaTPHBATLCS KaK HapyIAOIIas KOHCTHTYIIHOHHOE
NpaBo Ha CyneOHYIO 3aliuTy;

crarbst 107 AITK PD 1995 . (“1. Cydws omxasvisaem 6 npunsmun ucko-
8020 3AAGNCHUSA. ...

3) ecnu 6 npoussodcmase cyda obwyert iopucouryuy, apbumpasicrozo cyoa,
Mpemelickozo cyoa uMeemces 0eno no cnopy mMevcdy memi yice Iuyai, o
mMOoM dice npedmeme u 1no mem JHce OCHOGAHUSM,

4) ecnu unieencsa gcmynuguiee 6 3aKOHHYIO CULY NPUHAMOE 1O CHOPY MediC-
Jy memu dice IUYamu, 0 MOM dice npedMeme u no mem Jce OCHOGAHUM
peuienue mpemelickozo cyoq, 3a UCKMOUEHIEM CLYYAes, K020a apbumpaic-
HbILL CYO OMKAZAN 6 GbLOGUE UCRONHUMENLHO20 UCA HA NPUHYOUMENbHOE
UCNONHEN e PeUEeHUS MPEMELCKo20 Cyod, G036PAMUN O€L0 HA HOBOE PaC-
crompenue 6 mpemenckuil ¢yo, npuHAGUILL peluenie, Ho paccMompeHue
dena ¢ moa sice mpemerickom cyde oKasanocs HeaosMoCHbIM");

nonoxenust B I'TIK PCOCP 1964 r., aHanornyxele BLIUIENPUBEIEHHDIM.

8. U3 onpenenenuit or 9 nexabps 1999 r. Ne 191-O u ot 26 OKTAOpS
2000 r. No 214-O cnenyer, o BLIGOp CyGBEKTOM npaBa B KAYECTBE CIIOCO-
ba pasperienns cropos ¢ ero yuacTHeM Mpouesypbl pa3buparenscrsa
B MOPSAKE MEXAYHAPOAHOTO KOMMEPUECKOro apOuTpaka He MOXKET CHM-
TAThCsl HAPYIIEHHEM HE TONIBKO €ro KOHCTHTYLHOHHOrO Tpasa Ha cynes-
HYIO 3allMTY, IPOBO3IIALIAEMOTO MyHKTOM | cTaTe 46 Koncturyuuu PO'8 |

18 ¢

‘Kaoicdonty eaparmupyemen cydeuas saupnna ezo npas u ca0600”.

154

HO TAKOKE U TIpaBa Ha YaCTHYIO COOCTBEHHOCTH M €€ 3aILMTY, yCTaHaB/IHBA-
emoro nynxramu 1 u 3 crareyt 35 Koncturynpn PO,

SIBnsieTCst BIIOJIHE OUEBHIHBIM, YTO OTCYTCTBHE HApYLIEHHs TpaBa Ha
YACTHYIO COOCTBEHHOCTD M €€ 3aLMTy 00YCIIOBIMBAETCS TEMH HKE UETHIPh-
M5 0BCTOATENBLCTBAMHU, KOTOPBIE YKe ObITH yKa3aHbI BbILIE B MYHKTe 4.

Henbss He OTMETUTE M TO, uTo KonctutyuuounHsiit Cyn PD B onpenene-
uuu ot 26 oxtabps 2000 r. Ne 214-O coBeplUeHHO MpaBUILHO yKasal:
“Cevinka oice na Hapyuwenue nynxmont 2 cmameu 34 3axona Poccuiickou
Dedeparu 'O mencOYHAPOOHOM KOMMEPUECKOM apbumpanice” npasa ud-
cmuoil cobemeennocmu (cmamos 35 Konemumyyuu Poccutickoti Pedepa-
yuw) ne moocem 6vims npunsma Konemumyyuonnusin Cyoom Poccutickotl
Dedepayuu 60 GHUMANUE KAK HEOOOCHOBAHNAS, NOCKONLKY M0 NPAGO OC-
napusaemort HOpMoil HuKoum 0bpasom ne 3ampazusaemes”. JJeHCTBUTEIL-
HO, cTaThs 34 ykazanHoro 3axoHa (y)e MPUBOAWIIACDH BBIILE) MPABO YaCT-
HOH COOCTBEHHOCTH MPSAMO HE 3aTparkBaeT.

OIHAKO HEJB3S HE BCIIOMHUTL CTaThio 35%° u nyHkT 1 crarbu 36*! nan-
HOTO 3aKOHa, 0 KOTOPBIX TAKOE CKa3aTh yKe HeNb3sA. B onpenenennu ot 26
oktabps 2000 1. No 214-O T cTarbd HEe YOOMSHYTHI, T.K. 3asABUTENL MX
KOHCTHTYIIMOHHOCTD, BEPOSITHO, HE OCMapuBail. BMecTe ¢ TeM, 3asBHTEND,

1941 Ipaso wacmuoti coBCMBeHHOCIL OXPAHACTICH 3AKONOM. ...

3. Hurmo me sioscem Gotnt AUUICH CROC20 UAYI{CCINGA UHANE KAK 10 Peientio cyod. ...
00 ApBumpancroe pewienie, He3ABUCHAIO O 020, 6 KUKOL CMPANE OHO GbUILO 6BIIECCHO,
HPUBHAEMCs OOS3AMEABHBIM U APU NOJAYEC 6 KOMNCMCHINHLIT CYO NUCLAICHIO20 X0OUMati-
CMGA NPUBOOUNICS, 8 UCTONHCHUE € YHEINOM ROTONCCHUT HACMOAW el chiambu i cmansie 36,
2. Cimopona, 0CHOBBIBAIOWASCS HA APOUMPAdICHON pettenul wal XoOdmaticmeyioudas o
npugedeHuL e20 & UCNOAHCHUE, QOANCHA NPEOCINAGUNTL QOANCHBIM OOPAZOM 3AGCPEHNOE 10O~
AUHHOE apOUmMpaNcHoe peteHue L QOANCHBIM 0BPA30M 3ACCHEHIYIO KORUIO MAKO8020,
maksice NOORUHHOE APOUMPANCHOE CORALUCHUE, YKASUNHOC & cmanive 7, uau QOmiNCHbIA
00paA30Al 3ABEPEHHYIO KONUIO NAKOB020. ECau apOumpancioe peuteHue uin CoenamueHue
U3N0MCCHBI HA UHOCNIPAHHOM A3bIKE, CINMOPOHA QONNCHA NPEOCIIABUMb QOINCHBIA 0OPUZOM
3a6epeHHbILT NEPEEOOD IMUX OKYMEHIMNOE HI PYCCKull A361K ",

B npusnanuy un USO8 UCHOAHEHIE GROUMPANCHOZ0 PCUUCHIA, HE3AGUCHMO Ol
MO20, B KAKOU CNPAHE 0HO BbIN0 GLINECCHO, MONCCN Obilh OMKAZANO AUUD,

1) no npocuie cmoponst, npoNie KOMOPO OHO HANPABALIHO, CCAl INA CNMOPOHA NPEOCIa-
U KOMACNICHIMHOALY CYOY, 6 KOMOPOM UCADAUUGUCNICA NPUIHARNC WALl npusedeiue 6 Lc-
ROAHEHUE, QOKA3AMENLCNIGA MO0, N0,

OOHA U3 CINOPOH 6 APOUMPAIICHON CORAAIUCHUL, YIAZANHOM 6 cIambe 7, Oblid 6 KUKol-
UBO Mepe HeDCCCHOCOBNA, ML HMO CO2AUICHIE HCOCTCIMBUINEABHO 1O 3AKOIY, KOMOPOMY
CIOPOHBE €20 NOOHUNIM, ¢ NPU OMCYMCMSUL MAKOZO YKAZANUS ~ N0 3AKOHY CIPaiibl, 20¢
peuuenue Oblno GbIHCCeHO, UL

CIMOPOKA, NPOMUE KOMOPOL GHIHECECHD PCUICHUE, HE DbIIA DONNCIBIA 0BPazoM yaedomacHa
0 HazHaueHuu apbumpa unu 06 apbUMPAICHOM PAsOUPANEALCMEE UAU RO OPYUM HPUNL-
HAM HE MO2AQ NPEOCagUinG CE0U OObACHCHUsA, Ul

i
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OYEBMIHO, ITOJIaray, YTo OH JIMIIAETCS COOCTBEHHOCTH Ha OCHOBAaHHH pe-
LIEHHUST MEKIYHAPOIHOTO KOMMEPYECKOro apOuTpaka, TOrAa KaKk COMNacHo
nyHkTy 3 crathi 35 Koncruryunm PXM 5T0 MOTIIO HMETHL MECTO TOJIBKO T10
PELIEHHIO TOCYIApCTBEHHOTO Cyaa.

Ha camoM ke esie HUKaKoro HAPYIIEH s ITPaBa Ha 3allUTy YacTHOH cob-
CTBEHHOCTH B CJIyYae C BHIHECEHHEM MEXIYHAPOIHBIM KOMMEDPYECKHM
apOUTpaXkeM peUIeHHs 110 MOBOAY TaKoH cOOCTBEHHOCTH MECTa UMETh He
MOXeT. Bo-nepBrIX, cormacHBILKCE JOOPOBONILHO HA MPUMEHEHHE Npolie-
JIYypBbI MEXIYHAPOAHOIO KOMMEPUECKOro apOuTpaxa, MO 0 CBOEH BOJE
comalaeTcs M 0043yeTcst BLITIONHHTEL BBIHECEHHOE B HTOre pewuerue. Ecin
OHO €ro HCIOJNHsAET AOOPOBONLHO, TO FOBOPHUThL O HApPYIISHWH MpaBa Ha
3alUUTY 4aCTHOH COOCTBEHHOCTH HEBO3MOKHO. BO-BTOPEIX, €CM JIMLO HE
COIVIACHO C BLIHECEHHDIM PELIEHHEM, OHO MOYKET OCMApHUBaTh €ro MM BO3-
pakaTh NPOTHB NPHBEAEHHUS €ro B HCMOJIHEHHE. B mobom cnyuae npuny-
JHTENIEHOE JIMILIEHHE 9TOTO JIMIA €ro cCOOCTBEHHOCTH OyET BO3MOKHO TOJb-
KO Ha OCHOBaHMH OIpeNEsIeHHs TOCYJapCTBEHHOro cyaa of1iel 10pHCanK-
UMM O MPUBENEHHWH B MCHOJHEHHE pPELCHHS MEXIYHapOAHOTO
KoMMepueckoro apoutpaxa: “llpoyedypa npusHanus u npusedeHus 6 uc-
nonHeHue apOumpadiCHO20 PELUCHUS AGNAEMC 8 MO HCE PeMsi HeoDX0OU-
MOl NPEONOCHITIKOU G6l0QYU UCNOTHUMENLHO20 NUCMA, HA OCHOBAHUU KO-
mopozo ¢ cuny nyukma 1 cmamou 7 Dedepanvrozo zaxona ‘O6 ucnonmi-
MeabHOM NPOU3so0cmeae” it OCYuyecnaisemes npuHyOUmensHoe UCHOAHeHIe
apbumpasicnozo peutenus. B mo sce spems sma npoyedypda, 6o3dysicoae-
Mas no X00amaiicmey G3bICKAMenst npi HeyOO8aemEopenLt Xo0amaiicinga
dondcHuKa 06 omiene apbuUmpadcHo20 peweniis, N0 CYuecmsy, marKdice

PCLICHUE GLIHCCCHO MO CROPY, HE NPCOYCMOMPEHHOMY apOUmMPAadlCHBIM CO2NAUICHUCM LA HE
ROONUOGIOUCALY 1O €20 YCAVBUA, 1A COOCDHCUN NOCIAHOGICHUS O 6ONPOCAM, BLIXOOS-
H{IAL 30 1PEOCAB! APOUMPAICHOCO COZAGUICHUS, C NEM, OOHAKO, WO ECall NOCHIANOBRCHUS
HO GORPOCAM, OXBAMBISACMBIN APOUMPANCHBIAL COZAAUICHUCM, MO2YIT Oblmb omdeaeHs: om
Mex, KoMOpsie He OXCAMBIGUIONCA MAKUM CO2AAUICHUCM, MO M YAChb apOUMPAICHOE0
PCIICHUS!, KOMOPOL COOCPIACAMCS NOCHIAHOBACHIUA 110 GORPOCAN, OXGAITBIGACMbIA apBUm-
PADICHBINL COSAQUUEHUCAL, MOMCeN ObINb RPUIHAHA U RPUECOCHU 6 UCIOAHCHIUE, 1Al
Coemag mpemeiickoeo ey0a uan apBumpadCHas npoyeoypa He CoOOMECMCNEosaal CO2ad-
WICHLIO CINOPOH UM 8 OIMCYMCMBUC INAROBO20 HE COOMGENCINBOBAAL 3GKOHY MOIl Ciparst,
20€ HAIeA MeCmo apOUMPadNC; Ut PEUICHIE CLje HE CNIAAO OOA3AIMEALHIM Q15 CINOPOH, 1ALl
Goin0 OmMEHeNo, ual €20 UCHOANCHIE ObIIC NPUOCIIGHOGACHO CYOOA CINPUHLL, § KOMOPOll
UALL 6 COOMBCINCIIGUIL C 3UKOHOM KOMOPOT OHO GbIAO bIHCCCHO! AUBO

2) ecau cy0 natioem, umo:

00BEKT Cropa e MOKET GLITH IPEAMETOM apSHTPAKHOTO pasGiparenbeTaa no 3arxony Poc-
cuifckoil Mepepatting; Wi

NPUSHAHUC 1 NPUGCOCHIEC 6 UCHOANCHUE MO0 APTUINPANCHO20 PELUCHUA NPOMUBOPEAn

’

nybaunnomy nopadry Poceutickoti dedepaiu”,
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II[)G()OCI?Z[IG/I}YGNZ IZOCII@@HC{A'I_)/ OONOAHUENBHBIC BO3MOICHOCHTLL O OMCINd-
uganiio ceoux uxmepecog” (onpeneneHue ot 15 mas 2001 . Ne 204-0).

ToT paxT, 4TO HHKAKOTO MPH TOM HAPYLIEHHS TpaBa Ha cyaebHy1o
ATy MECTA HE UMEET, TTOATBEPKAACTCS YIKE CKA3AHHBIM BBIIIE.

9. CrrenyeT 0Co060 OTMETHTH, UTO B PACCMATPHUBAEMbIX OMPEACTICHHAX
Koscruryunonsoro Cyna P peub HIET TOJNBKO O MEXAYHAPOAHOM KOM-
MepueckoM apouTpaxe, AeficTayiomemM B Poccuu, a IMEHHO O MexayHa-
POIHOM KOMMEpUECkoM apOuTPaXKHOM Cyae NPy TIIIT PD, a He 06 MHOCT-
PAHHBIX MEXLYHAPOLHBIX KOMMEPHECKHX apOUTPakaXx. Bonee Toro, B on-
penenenn oT 15 mas 2001 . Ne 204-O Koncruryuuontstit Cya PO npsimo
yKa3aJi, uTo 3asBHTEIH MOABEPTAIOT COMHEHHIO KOHCTHTYIMOHHOCTD 3axo-
Ha PO “O MeXKIyHapOIHOM KOMMEPUECKOM apOuTpake” JIHUIL B YaCTH,
KACAIOLIEHCS peLleHHit apBuTpaKeil, HAXOSIMXCS Ha TeppHTOpHH Poccry.

TeM He MeHee, BhITEKarole 13 onpenenennii Koncrutynuonnoro Cyna
Pd BLIBOAB!, YIIOMSHYTbIE B MPEBIAYIIHX MyHKTax 2-8, JOMKHLI OLITH
PACTIPOCTPAHEHBI ¥ HA MEXyHAPOIHBIH KOMMepUeCKHi aponuTpax, HMeI0-
LM WM MMEBLUIMI MECTO 3a IpaHHiled. DTO ClIeayeT KaK M3 MOJOMKEHUH
3akona PO “O MexIyHApOAHOM KOMMeEpUeckom apOuTpaxe”, Tak 1 U3 COo-
XPAHEHNS MEXKLYHAPOLHBIM KOMMEDUECKHM apOuTpaNeM CBOEH NMPHUPOALE
HE3aBHCHMO OT ero JIOKAIHM3AMK, H 5TOMY HHUTO B ompeneneHnsx Kou-
crutynnontoro Cyma P® u gelicTByIOlEM 3aKOHONATENLCTRE Poccun
HE TPEeTSTCTBYET.

Kpome Toro, Takue BBIBOABI, YTIOMAHYTHIC B IMPEABILYINX MTYHKTaX 2-8,
JOJDKHBI OBITH PACTIPOCTpaHeHbl mutatis mutandis v Ha pa3oupareheTBO
CMOPOB BO BHYTPEHHHX TPETEHCKHMX CyHaX, ACHCTBYIOUIMX B Poccuu.

10. anee, B onpenenenus ot 15 mast 2001 . Ne 204-O Koncrutynuou-
et Cyn PO BBICKA3aICs 110 OYEHDL BAKHOMY BOTPOCY, YIKE HECKOJILKO JIET
3AHMMAIOILEMY YMBI HE TONBKO CIELIMAIMCTOB B C(pepe MEKAYHAPOAHOTO
IPaXIAHCKOrO MPOLIECCa, HO i COTPYAHMKOB Bpictuero ApOuTpaxHoro Cyna
P® u Bepxosroro Cyna P®D. Peun vaeT O TOM, KaKHUe CYABI AB/IAIOTCS KOM-
TMEeTEHTHLIMH PACCMATPHBATL XOAATAWCTBA O NPHBENCHHU B MCIOIHECHHE
pelIeHHii MEX /LY HAPOIHOTO KOMMEDPUECKOTO apOHTpaXa: rOCYAapCTBEHHDIC
apOHTPAXKHBIE CYABI MITH Xe CyAbl o0uIeH ropucanKkunn? 10T BONPOC AKC-
KYTHPYETCsl B HAy4YHOH JIUTEPAType yKe HOCTaTOMHO JABHO? .

2 Mypanos A.H. Vicnonnenue HHOCTPaILIX cyAEOHBIX H apGIrTpaKHbIX peleHuit: komrie-
TeHums poccuiickux cyaon. — M. — I0ctiimndopm. — 2002; Myparnios A.H. TipoGaema orn-
pedeneHHts Cyaa, KOMNETCHTHOTO PACCMATPHBATL BOMPOC O MPHBCACHHK B HCIIOMHEIIC 1B
Poccuitckoil Degepatiti HHOCTPAIHLIX PelletHil 110 KomMmMepueckin criopam // Mockose-
Kt JKypHaS MexayHapoanoro npasa. — 2000, — Ne 1. — C. 316-380; Kapaleasnuros b.P.
[Tpu3taniie 1 NPHBEACHHE B HCMOMICHIE HHOCTPaMHbLIX apOHTpazKibIX pectit. Haytuio-
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Besycrnosuo, onpeaenenne Koncruryunonsoro Cyna P® ot 15 mas
2001 r. Ne 204-O nocesiieHo HE aHaIH3y BOMPOCa O COOTHOLIEHNH KOMIIE-
TEHLMHM CYIOB OBLIEH IOPUCHMKLNH M TOCYHAPCTBEHHBIX apOUTPaXHBIX
CY[IOB TPUBOJKTH B HCIIONHEHHE PELIEHHsI MEXIYHAPOJHOTO KOMMEpUec-
xoro apOurpaxa. Tem He MeHee, CHOEJIaHHbIE B HEM BLIBOJBI CBHACTENb-
CTBYIOT O ToM, uTo de lege lata Taxoit xomneTeHuyel o0nagaoT HMEHHO
cyisl ofweil opHcankuun: “IIpu nanuuiil maKozo pesyruposanis 00Ho-
POOHOCHIL HOOCYOHBIX CYOaM GLILUECINOAL€20 36EHA CYOeDHOL CUCmeMbl
GONPOCOG, PASPEUIAEMbIX 10 X00amaticmeant 06 ommene apoumpajCcHo20
pewienus 1 o Xo0amaticmeam o NPUSHAHULL 1t 06PafeHul apOUIMpa’cuozo
pelteniin K UCHOTHEHWIO, pedonpedelsient ONHeceHue NOCACOHUX K KoAne-
menyui cydos mozo sice ypocus, a umeHHo Bepxosnwix Cydos pecnybmik
6 cocmase Poccuiickoti Dedepayuu, Kpaegylx, 0ONACMHBIX, 20DOOCKUX CY-
006, Cy00B ABMOHOMHBIX OONaCMeEll U AGINMOHOMHO20 OKpy2a no Mecnty ap-
Bumpaoica. Dmo coomeememeyem obuuM NPUHYUNAM ONpedereHus 100~
cyoHoCmu 0en GblecmoauM CyOaM, UCX00 U3 yenell npedocmaesieniis
PAGHBIX CYOCOHBIX 2APAHMLIL 8 PAMKAX QHAIOZUYHBIX POYECCYAIbHbIX 011~
nowenni”. OTCIORa TaKKe CIENYET, YTO KOMMETEHUUEH MPUBOAHUTE B HC-
nonHenue B Poccuy pelieHrs] HHOCTPAHHBIX TOCYAAPCTBEHHBIX CYHOB I10
UACTHOIMPABOBLIM BOMPOCaM 00agal0T MMEHHO CyAbI O0ILEH IOPHCINKLHH
TOIT JK€ CaMOH MHCTaBLWH.

Taxum obpazoM, B onpeaenenun ot 15 mast 2001 r. Ne 204-O Koucrury-
uponHb Cyn PO Takke nasn TONKOBAHKE TIOHATHS ‘KoMnemenmubiil cyo”,
comepxkalierocs B nyrkre 1 cratbu 35 3akoHa PD “O MexnyHapOAHOM
KOMMEPUECKOM apOHTpaXke” 1 JOMYCKAIOLIEro pasIHuHYI0 HHTEPIPETALHIO.
Kak M3BeCTHO, B MPHHATHIX 3@ MOCIEAHHE LUECTD JIET HOPMATHBHBIX aKTax
Poccuu, HEMOCPEACTBEHHO CBA3AHHBIX KaK C MPHBEAEHHEM B HCITOJIHEHHE
pelieHni poCCUICKOro 1 HHOCTPAHHOIO MEXAYHApOOHOIro KOMMEPYECKO-
ro apGuTpaKa, TaK U ¢ UCTIOIHHTEIBHBIM MPOH3BOACTBOM, BECHMA BAXKHLIH
BOIPOC O CYAe, KOMIIETEHTHOM pa3pellaTh HCMOTHEHHE YITOMSHYTLIX pe-
IIEHMH, B “NyqIunX” TpaJuiHsIX OTEUECTBEHHOTO PEryIHPOBaHHA 00XOOUTCS
mosyiuaHueM. Hu B crateax 35 u 36 3axona PD “O MexayHapOgHOM KOM-
MepUecKkoM apOuTpaxce”, HH B KaKUX-THOO0 APYTHX POCCHHCKHX HOPMATHB-
HBIX aKTaX HHYETO HE FOBOPHUTCs O TOM, KaKOH MMEHHO CYJI ABJISETCS KOM-
METEHTHLIM pa3peliaTh HCIONMHEHNE PEeLIeHHH MEXIYHAPOIHBIX KOMMEp-
yecknx apOnTpaxeH.

npaxriueckiit kommenTtapiii k Hulo-Hopxekoit konnentunt 1958 roga. — M. — 2001, — C.
118-123; Monondonyao B.., Cropodynos E.A. Vicronuenne petteritit Tperefickux cyaos
11 BOZHHKAIOE B cBA3H ¢ OTHM npobnemst // Tpeteiickuii cya npu Caunkr-IletepOyprexoit
TOProBo-mponMbItennol nanare, — CI10, - 2001, - C, 71-73,
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YKa3aB Ha TO, UTO BOIPOCHI, paspeliaeMble Mo X0AaTanCTBaM O NPU3HA-
HUM M 0oOpalleHny apOUTPaXKHOTO PEIIEHHA K HCITOJIHEHHIO, OTHOCATCA
K KoMMeTeHLMH cynoB Bepxosubix Cynos pecny6nuk B coctase PD, kpae-
BBIX, 0GNACTHBIX, TOPOICKHX CY/IOB, CYIOB ABTOHOMHbIX 0fJacTeit 1 apTo-
HomHoro okpyra, Korcruryuponnsiit Cyn PO sametnn: “Credosamensio,
nonsmite “romnemenmubiii cyd’’ @ dannoM ciyuae onpeoensemcs. 00Ho-
suauno, a nonovcenue nynxma 1 cmamsi 35 3axona Poccutickou Dedepa-
yuu O MeANcOYHapOOHOM KOMMEPUECKOM apbumpanice”’ 60 G3AUMOCEA3U
¢ Opyauniu e2o HopmaMmi 1t 6e3 KaKot-1ubo QONOMHUMENLHOU, HEODX00UMOTL
C MoK 3PEHUs 3aSGUMENS, KOHKPEMU3AYULL NPasoGo20 Peeyauposaiia
6 o6nacmu 0BpaweHUs K UCRONHEHUIO aPOUMPADICHLIX Peuteniiil He Modicenn
pacyenusamuca kax napywaioujee cmamou 46 u 47 (uacmo 1) Koncmumy-
yuu Poccutickoii Dedepayuu”.

TeMm cambiM cozeprkailascs B nyHkre | crarbu 35 3akona Pd “O Mex-
JYHAPOAHOM KOMMEpPUECKOM apOuTpaxe” HeONpeaeNeHHOCTD Oota yeTpa-
HeHa. DTO TaloKe SIBIAETCS NPUMEPOM TOTO, KAKMM 00pa30oM Cy/bl MPH pac-
CMOTPEHMH [l IOKHLI TOIKOBATL HESICHOCTH, CONEPMALIMECT B HOpMa-
THBHOM DEryJHpOBAHHMY, HE YKJIOHSICH OT JAHHOMH CBOEH 00S3aHHOCTH.

11. CoorsetcTBeHHO, U3 onpenenenns ot 15 mast 2001 r. Ne 204-O rax-
e cliedyerT, uTo myHKT | crathi 35 3akona PM “O MexayHapoIHOM KOM-
MepueckoM apBHTpakke” He MOXKET CUMTAThCS HECOOTBETCTBYIOWMM KoH-
crutyuu P®, a umenHo mynkram | ee crareit 46% u 47*, Buny uero
ABNSIOTCS HEOCHOBATENBHBIMK CCLIIKH Ha TO, UTO MYHKT | ¢TaThby 35 5TOT0
3axona HektodaeT aeiictare oowmx npaswt [ TIK PCOCP 1964 ., cortacHo
KOTOPBLIM JIEJIa 10 PACCMOTPEHHIO XOAATAHCTB O MPH3HAHUH H NIPUBCACHHH
apOUTPAXKHDIX PEILEHHH B HCMIOIHCHNE TOMKHBI ObUTH OBl OLITH MOACYAHDI
cy/lam MepBOH HHCTAHLIMK O MECTY HAXOXICHHs OTBETUHKA.

12. B onpenenenu ot 15 mas 2001 . Ne 204-O Koucrutyuunouusii Cya
P®d cpenan eule oJHO OUeHb BAXKHOE YKa3aHHe, COITIACHO KOTOPOMY BOIpPO-
CBLl, pa3peluaemple 110 XoAaraiicTBam O MPU3HAHKUK M MPUBCACHUN B HCNION-
HEeH¥e apOUTPaXKHOTO PELLIeH s, OTHOCATCS K KOMMETEHINH CY10B Bepxos-
Heix Cymos pecnyfnuk B cocrase PMd, kpaesnix, 00MAaCTHLIX, FOPOJACKHX
CYIIOB, CYZIOB @BTOHOMHBIX 001acTel 1 aBTOHOMHOI0 OKPYTa o MecTy MeK-
AYHAPOAHOTO KOMMepuecKkoro apouTpaka: “[lpu nanuuiu makozo pezy-
JUPOGAHLUSL OOHOPOOHOCHIL NOOCYOHBIX CYOUM GbILUCCINOALC20 36CHU CY-
0COHOTL CLUCMEM bl GONPOCOB, PA3PELUACMBIX NO Xodamaticmear 0b omaene

I3 4 "
B Kancdoary apannupyemcs: Cyoenas sauguma ¢2o npag u c6060d ",

Hurmo ne soxcem Guimb AUCH NPABL HA PACCALOMPCHUE €20 QLA 6 MOM CYOC 1 e
cyobeli, K nOOCYOHOCII KOMOPLIX OHO ONHCCENO 3AKONOM
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apoUMpasicHO20 peLieHs 1t RO X00amaucmean o NPUIHAHUL 1 0OPALeHULL
apOUMPAICHO20 PetenLs K UCNIOHEHUIO, NPpedonpedenaem omHeceHiie noc-

- TEOHUX K KOMREMEHuL CYO08 mo2o dce yposHs, a usmenHo Bepxosnvix Cy-
006 pecnybnux ¢ cocmage Poccutickoti @edepayuit, Kpaessix, 0ONACIHBIX,
20poocKUx cydog, Y008 asmMmoHOMHbIX oOnacmel 1 asMoOHOMHO20 OKpY2d
no mecmy apbumpasica. Imo coomeemcmayem oOwuM npuHUNaM onpe-
oenens HOOCYOHOCI O BbLLUECINOSAUM CYOaM, UCX005 U3 ienell npedo-
CMagnenust PAGHLIX CYOCOHBIX 2apaHmuil 6 PAMKAX AHALOUYHBIX NPOYeC-
CYanbHLIX ONMHOWEeHUL .

OnHaKo HeNb3st HE YUHTBIBATh, UTO TAKOE YKa3aHHE OTHOCHUTCSI UCKIIIO-
UHTENLHO K XOZaTaHCTBaM O MPU3HAHHMH M IPUBENEHUH B HCITONHEHHE ap-
OMTpaXXHOTO petleHs, BeiHecenHoro B Poccuu. [IpeacTasisiercs, 4To Bblc-
KazaHHas B 9TOM OTHOwWEHUH Koncturyunonnsim Cynom PO aprymMenTa-
LU ABIAETCA TNPaBHILHOW M BeChbMa OCHOBarenbHOH. YTo e kacaercs
XOJATaHCTB O MPHU3HAHWK M MPUBEJEHUH B HCITONIHEHHE HHOCTPAHHOTO ap-
OUTPAKHOIO PELIeHHs, TO TIPUMEHUTEIBHO K HUM HEOOXOIMMO PYKOBOI-
CTBOBATLCA My HKTaMu 2 1 11 npomomxarolero neicreosarts B Poccuu Yrasa
[Tpesnnnyma Bepxosnoro Cosera CCCP ot 21 wons 1988 . Ne 9131-X]
“O npusnanuu u ucnonuenun B CCCP pewenuit MHOCTpaHHBIX CYIOB
¥ apOuTpaxeii”? | T.e. NPH3HABATH KOMITETEHILIHIO 110 PACCMOTPEHHIO Ta-

KUX XOHaTahcTB 3a cymamu BepxoBupix Cynos pecrybnuk B cocranse Pd,
KPaeBBIX, OOJACTHBIX, TOPOICKHUX CYHOB, CYNOB aBTOHOMHEIX 06yacTeit
M aBTOHOMHOIO OKpYra 10 MECTY KHTENLCTBA (HAXOXKIECHHUS) NOJDKHMKA,
a ecy JOJDKHHK He HMEET MECTa )kUTenbeTBa (Haxoxaerus) B CCCP nubo
MECTO JKHTENBCTBA (HAXOXKIECHHS) JHOJDKHHKA HEH3BECTHO, — [0 MECTY
HaXOMXIEHWs ero UMYHISCTBA.

B 3akmoueHne oTMeTHM, UTO aHalH3 BOTIPOCOB MEKAYHAPOIHOTO KOM-
MepuecKoro apoutpaxa, ocyuecTsaeHHblit Koncruryunonnsivm Cymom PO

212, Bonpoc o paspeuienunt npusyOUmensnozo UcnoAHens PeUCHUST UHOCIMPAHHOZO Cy0a
pacemampueaemes no xodamaiicmey ssvickamens Bepxosunint Cydoat conznoii pecnyonu-
Kt (8 pecnyOaurax, ve umerouux ofnacninozo deachus), Bepxosusim Cydon asmonomnon
PCCHyORURU, KPAeabia, OOAACHbIAL, 20POOCKIUM CYOOM, CyOoM AGNICHOMHOL obracmi i cy-
QoM ABMOHOMHOZO OKPY2A NO MCCIIY HCUINEALCIEA (Haxooxcdenus) donxcnura, a ecau Joa-
AHCHUK HEe uateem mecma ycumenvemsa (naxoxncoenust) 6 CCCP aubo aecnio scimeiseniaa
{(HaxoxcOeHst) QOANCHUKA HCUZRECIIHG, — HO Ateemy Haxoxcdenust ezo usywyecnea’’; 11,
Honoorcenust ecmameni 2-10 nacmosnugezo Yrasa, 3a UCKIIOUCHICM vacmu 6MOpoL cmanmuou
3, nynrmos -4 1 6 yacmu smopoti emanmeir 5 u vacniu cedbatoil cmamvu 10, npuatensionics
MARICE K UHOCTIPAHHBIAL GPOUMPAICHBIAL DCIUCHUSAL, NPUSHAHUE 1] UCHOAHCHIUE KOIMOpHIX
HPEOYCMOMPEHBI COOMBENCINGYIONU[UAM medrcoyrapoorsia doeosoporr CCCP” (BeaoMocTi
Bepxosroro Cosera CCCP. — 1988. — Ne 26. — Cr. 427).

160

[ .

B CBOMX TpeX ONpeIeNeHHsx, ¢ IOpHAMUECKOH ToUKM 3penus OesynpeueH
11 TIOJTHOCTBIO COOTBETCTBYET TEHIEHLIMSIM ITPaBa MEX Ly HapOIAHOH TOProB-
JIW, HALIGAIIMM OTPAXKEHHE B IOKYMEHTAX MEXIYHAPOJHOr0 ypoBHsL. M x0T
Koncturyunonnsiit Cyn PO x MEXIyHapOIHO-MPABOBLIM aKTAM W CTaH-
JapTam B CBOMX OMpeIENeHHax He odpaliasics, siBIAeTC MOHATHBIM, UTO
3TO GBINIO BBI3BAHO, BEPOATHO, TEM, UTO OOPALLEHHS 3as1BUTENIEH KacaInch
HCKJTIOYHTENLHO POCCHICKMX, @ HE MHOCTPAHHBIX MEXIYHAPOAHLIX KOM-
MEpUECKHUX apOUTpaXKeH.

B 2Toll cBsA3M HENb3s He YMOMIHYThL KOHBEH1MIO 0 3a1uuTe npas 4enone-
Ka U OCHOBHBIX ¢B00OH (Pym, 4 HosOpst 1950 1.)*¢, 3aKITI0UEHHYIO B PaMKax
Cosera EBpons 1 aeficTsyioiyto st Poccun, nyHkr 1 cratiy 6 “IlpaBo
Ha CTIpaBemnHBOE cyneGHOe pa3bupaTenbCTBO™ KOTOPOH NpeaycMaTpHBa-
eT: “Kascowill 6 cryuae cnopa o e2o 2paicOanckux npagax u 00s3anioc-
max uau npu npedvAsienul ey 1obozo y20106H020 0OGUHCHUA UMeen
npaso Ha cnpagednueoe u nyOAULHOE PasoUPAINEnbCmeo 0end 6 PUyMHbll
CPOK HE3aGUCUMBIM U HECIPUCMPACIIHBIM CYOOM, COZ0AHHBIM HA OCHOBA-
Huu saxoua. Cydebroe pewenie 00bAGIIEmMCa NyOIUUHO, 00HAKO npecca
u nybauKa Mozym He O0NYCKAMbCA HA CYOebHble 3aCeOa s 6 meueHue 6ee-
20 npoyecca wi €20 Yacmu no cOOOPANCCHUIM MOPAnU, 0OWeCMBEHHO20
ROPAOKA UNL HAYUOHAIBLHOL BE30NACHOCIUL 8 OCMOKPamuueckox odlyecmae,
a maxoice ko2da mo20 mpehylon uHmMepecol HECOBEPUIEHHONCIHLUX UL ONA
3auyumMbL YACMNOU JICUZHIU CMOPOH, UL — 6 MOl Mepe, 6 KAKOU Mo,
nO MHEHUIO CyOa, cmpo2o HeoOXOOUMO — NP 0CODLIX 0HCMOAMENbCMBAX,
K020 2AACHOCHb Hapyuwana Ovt unmepecsl npagocyous”. Henbss Taroke
He cka3ath M 0 ToM, uto Epporneickuit Cyp ro npaBaMm uenosexa U EBpo-
nefickast KoMHccHs 110 MpaBam YeJioBeKka B CBOEH AEATENLHOCTH HEOAHOK-
paTHO o0pallaNich K BOMPOCaM, CBA3aHHBIM C TpeTelickuM pa3Oupares-
creoMm. TTockonbry DeaepansHbiM 3akoHoM ot 30 mapra 1998 . Ne 54-D3
“O parnduxauny KOHBEHLMH O 3alMTE NpaB YeJOBEKa H OCHOBHBIX CBO-
6on u [Tporokonos x Hel”? Poccuiickas depepauus Mpu3Hana IOPHCIHK-
unro Esponetickoro Cyna rno npasam uenoseka o0s3aTeNbHON MO BOMpo-
caM TOJIKOBaHUS M NMpHMeHeHHs1 KOHBEHLMH, TO BBHIY ITOrO NPUMEHH-
TEJBHO K TpeTeiickoMy pa3bupaTenbCTBY, BKAIOUAS MEXIYHAPOMHLIH
KOMMEPUECKHH apOUTpax, BO3HUKAET BOMPOC O COOTHOIICHUH CTaThH 6
ykazanHo# KonseHuun v ncnons3oBanubix Esponeitckum Cynom n Epo-

% CoGpanue saxoHonatensctsa Poceniickoii Menepati. — 2001, — Ne 2. — Cr. 163; Bronunie-
TeHbs MEXAYHAPOAHBIX Aorosopos. — 2001, — Ne 3.
37 CobGpauue 3akoHoaaTenberna Poceuiickoit Wegepaunu. — 1998, — Ne 14, — Cr. 1514,
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neiickoit Komuccuel moaxonos ¢ pOCCHUCKHMU PETyNIMPOBAHUEM
¥ MPaBOTIPUMEHHUTENBHON MPAaKTHKOH. B poccuiCKkoH nHUTEpaType aHauu3
3TOro BOTpoca yxe Osur Hauat® | 1 OH, 63 COMHEHMSI, JOIDKEH ObITh MPo-
JOJDKEH, XOTS W 3a Npeaenamy HacTosiimer crarbu. OTMETHM JIMUIb, YTO
n Esponeiickas Komuccus, u Esponeiickuit Cyn B cBoel OeaTeNbHOCTH
VCXOOVJIH M MCXOMAT U3 TOTO, YTO B CIIyUae C MPABOMEPHBIM 1 CBOOOIHBIM
u3bpaHneM CTOPOHAMHU TPETEHCKOro pa3OHpaTenbcTBa HUKAKOE Hapylle-
Hue cTathy O ykazanHoit KonBeHunn mecra He nmeer. BBuay 3Toro sBis-
I0TCS BECHMA HEIOHATHBIMH CJIElYIOIHE TPO3BYUaBILHE U3 YCT MEPBOTO
samecturens [Ipencenarens Boicurero Apburpaxnoro Cyna P® cnosa:
“O0ono uz npednoocenuti sxcnepmos Cosema Egponsi kacaemces mpemeii-
ckoil ozosopru. Cymb 6 moM, Yymobbl HE3AGUCUMO O HANUYUA Mpemeric-
KOl 02080pKil 8 002080pe 1 0N 1020, PACCMAMPUBAEMCA I 010 6 mpe-
metickom cyoe, 0amb CHOPOHAM BO3MOJICHOCMY 8 MH0O0L MOMeHm 06pa-
mumuca 6 cocydapemeennvii cyo. Jeticmeyowui AITK P® amozo
He NO38ONAEM: eClll 8 002060PE UMEENCA MPEmeliCKasn 02080PKA UL C Hell He
Co2NacHa Mib 0OHA CMOPOHA, Jopo2a 8 20CYOaPCMGEEHHBIL CYO 3AKPLIMA.
Hecosepuiencmeo 0anHou HOpMbl 0UeBUOHO. HepeoKo K Ham o6parya-
10mes npedcmagumentt OOHOU U3 CHOPOH, PaHee CORACUBLILEC HA mpe-
melcKylo 02060pKY, ¢ npocbbotl paccmompens 0eno ¢ 20CyOapCnGeHHOM
cyoe. Onu 06bACHAIOM USMEHEHIE CBOell NO3UYUL MEeM, YN0 8 CROe BPeMs.
He 00 KoHya npodymani gce “3a” u “‘npomug”, ceazannvle ¢ mpemetickotl
0z2o8oproul. Mol dice 6 makux cayuanx GulHYICOeHbl OMKA3bIGANb.
Ixenepmur Cosema Egponvt nonazaiom, umo nomeujenue nooobHot Hop-
Mol 6 ATIK buino owibrotl, nockonvky, coanacro Hawell Koncmumyyuu, Hux-
mo He Modicem Oblmb AULUEH GOSMONCHOCTILL 3ALUU{AMb CEOL NPABH 8 20CY-
dapcmeennom cyoe. Koncmumyyus 1106020 2ocyoapemea 2apanmupyem cy-
Oebuyio sawumy xadcoony auyy. [osmonry 0ob6pogonsrocms peuienus o
nepedaue dena 6 mpemetickuil cyd QoaICHa Bblmb cobniodena 00 KoHYd.
H ecmu nocne sneceniis mpemelickoli 02080pKiU 6 J02060p KMO-Mo nepedymal,
MO 8 IO yacmuL 002060p MOHCen OblNb HAPYLUEH 6 OOHOCMOPOHHEM NOPSIOKe.
Taxoti n00x00 Ona HAC NOKA HENPUBLINEH, U S HE 3HAI0, KAK OMHECemcs
Kk maxony npednoscenuio I'ocyoapemeennan [Jyma, Ho rmvl counu e2o pa-
SYMHbIM U GHeCIu makoe nonoxcenue ¢ npoexm ™ . TlogoGHast mosuLus ropu-

* Konapos A.C. Ocrosononaraioilue npHHiMne Tpeteiickoro cyna / Becthux Boiciiero
Apbutpaxnoro Cyna Poccuiickoit (epiepatn. — 2001, — Ne 4. — C. 87-94,

¥ Hurepnoio ¢ nepsuim 3amectirenesm [pencenarens Boiciiero Aputpaioro Cyaa P,
JOKTOPOM lopHaHUeCKHX Hayk, npodeccopom M.K. IOkoBbIM // 3akonopatenseTso. — 2000,
—= Ne 7. — C. 4. Oopawator Ha cebs BRuMatiie closa “002060p Moxcem Goins Hapyuei
6 QOHOCIMOPOHHCAL OPAKE”; ITO, KOHEGUHO K€, OTOBOPKA, HO AOCTATOMHO SHAMEHATELHAL,
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JUYeCKH 0DOCHOBAHHOM He SBJISIETCS HH C TOUKH 3peHus KonpeHuuH o 3a-
LIMTE TIPaB YenoBeka W OCHOBHBIX cBobox (Pum, 4 HosbOpsa 1950 r.), Hu
C TOUKH 3PEHHs poccHiickoro npasa. VIHTepecHo u To, uto 3assnenue M.K.
FOKkoBa 0 TOM, YTO “Mbl COUNLU €20 PA3YMHBIM U GHECIU MAKOe NOA0JICeHUe
6 npoexm’”’ He COOTBETCTBYET AeficTBuTenbHOCTH: B ipoexTe AITK PD, Bre-
cenHom B Tocynapctaennyto Jymy Penepansroro Cobpanns PO Bricuim
Ap6utpaxuapiM CynoM PO Ha ocHosanuu [locranosnenus Ilnenyma Boic-
wero Ap6urpaxknoro Cyna PO or 31 mionst 2000 1. Ne 6°°, Huuero nomo6-
HOTO HET. ABTOp NPUBEACHHBIX BBILLE CJIOB HE YUEN U TO, YTO B COBPEMEH-
HOM POCCHICKOM TpaBe MPHHUMIT COOMIONEHHsT TPETEHCKOro COralieH s
BCE-TAKM 3aKPETUIEH, TYCTh M TOJILKO NPUMEHHTENLHO K TPETEHCKHM 3alu-
CAM, 3aKJFOUEHHBIM I10 OTPENESIeHHBIM CIIopaM TOJBLKO C YYaCTHEM rpax-
gaH: ctatha 9 npuitoxenust Ne 3 k I'TIK PCPCP 1964 r. “ITonoxenne
0 TpeTeHcKoM Cyfie” YCTaHaBIIMBAET, UTo ‘[ padicoare, 3aKkniouuguiue 0020-
60p 0 nepedave CHOpA HA PpaAccMompeHue Mpeneticko2o cyod, ne enpase
OMKA3AMbCs Om He20 00 UCmeueHue cpoKa, npedycmMompeno20 mpemeti-
CKOtl 3aNUChIO, KpoMe CIyuaes, ykasannelx ¢ cmamse 6 nacmosuyezo Iono-
acenusn”’. OUEBHIHO, UYTO TO MPABHIIO BIIOJIHE MOXKET MCIIONBL3OBATHLCS
I10 aHaJIOTHM U rOCYAaPCTBEHHBIMU apOUTPaKHBIMU cynamu. UTo xe kaca-
etcs cTatby 6 ynomsuytoro “Tlonoxenust o Tpeteiickom cyne” (“Ilepene-
Ha cydetl 00 oKonuaHUs pacerompenusn oeaa ne donyckaemcs. Cmopona
BNpPaGe OMKA3AMbCS O COZNAUICHUSL, eCAu QOKAMICEN, YUMo KMo-1ubo u3
cyoell 3auHmepecosar 8 ucxode Oend i Ymo 0b 3mom 0Hcmosmenbcmae el
He BbUI0 U36eCHO HpU 3aKoueHul 002080pa’’), TO BIIOJHE MOHATHO, YTO
NPHHIKIT J0GPOCOBECTHOCTH CTOPOH M TPETEHCKHX Cynel He3bI0eM 1 pH
OTCYTCTBHH TAaKOBOW TPETEHCKOE COTNAlleHUE MOXKET OCMapUBATLCA B CY-
JeOHOM TopsiiKe, HO He MOABEPTaTLCA COMHEHHIO OJHOCTOPOHHUMM BHE-
cyneOHbIMH [IEHCTBUSAMH OIHOH M3 CTOPOH.

B 3axsroueHne oTMETHM, UTO, XOTH (akT obpaleHns KOHCTHTY HOHHO-
ro Cyna PO x Bonpocam MexIyHapOIHOTO KOMMEPUECKOro apbuTpaka u
3aCAY)KHUBAET BCAYECKOTO BHUMAHHs, BCE-TAKH IMPEACTABIAETCS, YTO BO
MHOTOM Takoe obOparueHne ObI10 00YCIOBAEHO HEONPABIAHHBIMU TPHYH-
HaMH, BBI3BAHHBIMH HEMTOHHMAaHUEM MPUPOIBT U CIIELMPUKH MEXIYHaPOL-
HOro kommepueckoro apburpaxa. Koucrurynuonnsiit Cyn P& cpenan see
OT HEero 3aBucsLIee It TOTO, UTOOB! TaKOe HEMOHWMAaHHUE yCTPaHHUTh. X0-

*Tlocranopnenuem locynapersetnoit Jymut P or 11 anpens 2001 . Ne 1345-11 T nipo-
€KT 3TOro Koaekca npuuAT B nepsoM utcuuu (Cobpanme 3axonousarenserna Poceuiickoit
Oeaepaunn. — 2001, — Ne 17, — Cr. 1656). C TekcTOM HTOr0 1POEKTA MOKLIO 03HAKOMHTLCA
B BNEKTPOHHOH cnpaBoyHoil nparonoii cucreme “Tapaut”.
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TEJIOCH OBl HAIEATHCS, UTO B IMOCIEAYIOIEM POCCHHCKHMH CyOBEKTAMHU
npaBoBoro o6opota M cyneOHLIMH opraHamu OyAET IaBaThCs afeKBaTHAas
OlEHKa nosyioxeHusM 3akoHa PD “O mexayHapoJHOM KOMMEPUYECKOM ap-
ouTpaxke”, KOTOphie XOTs U HECBOOOIHBI OT HEKOTOPBIX HEJOCTATKOB, HO B
TO K€ BPEMs Ha HaJUIeXKalleM YPOBHE H MPAaBIJILHO 3aKPErIsioT NPH3HAH-
HbIE HA MEXILYHApOAHOM YPOBHE IpaBHiIa MPHMEHHTENBHO K LIMPOKO pac-
NPOCTPAHEHHOMY H d()(PEKTHBHOMY CII0COOY pa3pelIeHHs CIIOPOB B MEX-
JyHapOOHOM TOproBoMm obopote. Hannune n KOppeKTHOE NPUMEHEHHE Ta-
KHX TIpaBHJI B POCCHHCKOM PEryJIMPOBAHUH KpaliHe BOXHO XOTs Obl OTOMY,
UTO TOJIBKO TIOCPENICTBOM MX HCITOJIL30BAHHUS POCCHICKOE NpaBo OyaeT npe-
JOCTaBJISAThL HaJUIeXKallke CPeICTBA 3aILUThLI BCEM YUACTHHKAM MEXIYHa-
POIHOTO TOpProBoro o6opoTra M He OyAEeT OTCTaBaTbh B 3TOM IUIaHE OT OC-
TaJbHBIX IIPABOBBIX CHCTEM.
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