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The conception of a commercial or-
ganization as nothing more than the means
of carrying on the business of its promot-
ers does not to a full extent reflect the le-
gal nature of such an entity as the princi-
pal subject of entrepreneurial relations and

an independent unit.

The Law confers on business compa-
nies a legal personality: the capacity to per-
form legal acts and be independently liable
therefor.

Such independence is reflected by the
use of special civil law category - a "legal
entity”. Legal entities are deemed to be or-
ganizations regarded in law as separate
parties to commercial transactions with
their own particular features of being sepa-
rate: the name, organizational unity, etc.
Civil law establishes legal equality for all
the parties.

Equality relates to scope of legal ca-
pacity, limits of liability or equal opportu-
nities of natural and legal persons and in
no way meens basic analogy among them.
the legal position of individuals and orga-

nizations is so different that the two per-

sonalities are quite dissimular in character,
The company may, in virtue of its innate
qualities, be also be an object of legal
relations. The company may be dissolved,
renamed, merged, joined, split, or its ar-
ticles of association may be re-registered.
Finally, the company may, as opposed to
human being, be transferred to other par-

ties (another party).

It is customary in certain cases to re-
fer to the "sale" of the company. Though
this rather means not the sale of a legal en-
tity in the proper sense of this word, but
an assignment of all the rights of its mem-

bers (shareholders) for value.

£ it

The term "sale" means in law the
transfer of ownership against payment of
a certain sum of money. In literature and
even special legal publications authors use

the terms: "the right of ownership of a

joint-stock company”, "co-owners of a le-

gal entity”, etc. The use of such concepts
is not always sufficiently justified.
It is necessary in our opinion to dis-

tinguish between the powers of its mem-
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bers with respect to the assets of a legal en-
tity and their rights to own the legal entity
itself.

In accordance with the Principles of
Civil Law (art.IL, p.2) members of a legal
entity may be retain either personal or real
rights with respect to the separate property
of this entity. Members of companies, par-
ticipants and business associations are not
entitled to exercise a basic power to alien-
ate the property of a legal entity, since they
have only personal rights arising out of
their membership: to receive dividends, to
participate in the management by voting at
shareholders’ meeting, and also to vote at
the election and appointment of operational

management bodies of the legal entity.

In some particular cases the promoter
reserves basic real rights to assets contrib-
uted to the legal entity to be formed.

An example is the formation of sub-
sidiary enterprises (article 22 of the Prin-
ciples of Civil Law) by the owner. The as-
sets in such a case are not to be alienated
by way of a contribution to the share capi-
tal but transferred for business purposes to
a subsidiary enterprise on the basis of a de-

rivative real right.

In accordance with the provisions of
the Principles of Civil Law the Promoter,
retaining the right of ownership of the as-

sets of the legal entity, 1.e. the right to sell

&
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the assets to third parties (most often this
is the State represented by an appropriate
body), is entitled to constitute operational
management bodies and to decide upon its
reconstruction. Therefore, the purchaser of
assets, transferred to a legal entity, does not
buy the legal entity itself, but, as a result
of the acquisition of its assets, obtains di-
rectly the appropriate scope of authority to
appoint, elect and dismiss officers and the

right to decide upon the reconstruction.

Where such an acquisition of the as-
sets of a legal entity is not linked to pow-
ers of control and management, the acqui-
sition of the entire assets in no way affects
the rights to a legal entity. For, instance a
limited liability partnership which has
transferred the right of ownership of'its en-
tire assets remains a partnership without
assets, and its members do not lose any
powers of management, to receive divi-

dends, to appoint directors and the like.

A particular reference should be
made to certain provisions of the Russian
Law entitled "On Enterprises and Entrepre-
neurship" whose operation must, as a gen-
eral rule, exclude provisions of the Prin-

ciples incompatible therewith.

The assets of joint-stock companies
and limited liability partnerships are under

the Law co-owned by their members and




shareholders. This is a quite unacceptable
position for legal entities established by
joining capital (shares) and was quite jus-
tifiably criticized since it frustrated the
principle of separate liability and property
of legal persons. The practice has made the

requires amendment of this rule.

The High Arbitrarion Court of Rus-
sia in its letter of April 30, 1991, No. 1-
13/O11P-174 clarified that the assets of a
limited company or a limited liability part-
nership are owned by the company or part-
nership themselves. Therefore, since the
ownership of one and the same thing can-
not be vested in a legal entity and simulta-
neously its co-ownership be vested in its
members. the construction of the members'
co-ownership must apply to shares of the
partnership or shares of stock of the com-

pany only after dissolution.

Whether the term "sale of a legal en-
tity" is in principle possible if it is under-
stood as an assignment for value af all the
rights of management and payment of divi-
dends and the transfer of the property in
appropriate objects by way of correspond-
ing property rights, or such a problem can-
not be viewed in terms of sale transactions
since all these may be effected by indi-
vidual under rules of private law, is a mat-
ter linked directly to the clarification of the

legal nature of legal entities as a whole,

which was at one time the research subject
of some prominent lawyers members of

Europian schools of law.

Nearly all legal entity doctrines date
to the 19th - early 20th centuries, a period
of the growing domination of economics
and exchange of goods requiring, inter alia,
a theoretical study of basic concepts of law

governing appropriate relations.

The well-known German jurist
Savigny deemed a legal person a fictitious

existing only in contemplation of law.

Believing that an artificial entity ex-
ists for legal purposes only, he regarded it
as having no legal capacity as distinct from
its management bodies constituted by real

personalities, individuals.

The basic rules of this doctrine were
emboded in the case law of English system
of law regarding a corporation as "an arti-
ficial being, invisible, intangible, and ex-
isting only in contemplation of law". Such
a definition was made by the US chief Jus-
tice DMarshall as far the early 19th cen-
tury.

The principles of another most com-
mon "organic theory" were developed by
Savigny's compatriot Gierke. In contrast to
the fiction doctrine a legal person is

deemed herein as an independent person of
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reason and will and a joint personality, an
entity, This theory found many supporters
from among jurists in continental law
countries.

Both "a joint personality” and "a fic-
titious being" cannot obviously, be an ob-
ject of ownership and the subject of a con-
tract of sale as being incompatible by their

features with such a transaction.

If a legal entity is, however, consid-
ered from the viewpoint of "property man-
ager" which has become quite common in
our national theory (Vendiktov is one of'its
authors), then the treatment of the transfer
of all the rights of its member to a legal
person as the acquisition of such property
by them as owners is no doubt acceptable
and justifiable.

The two main features of companies
lie on the basis of their being capable of
passing from one person to another:

the existence of this entity separately
from persons constituting it (promoters,
members and shareholders), and its indi-
vidual value depending on its commercial
position, prospects and goodwill making
up a company's "chances”.

The purchaser of a legal person bills
in right away the "niche” in the economy

which his predecessor has earned.

The goal of acquisition of a company

may be a desire to have the privileges and
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advantages that have granted to it or arise
from its legal status. Of a certain interest
may be legal persons that have obtained in
a legal manner licenses to transact business
on securities market, to mine mineral de-
posits, to export strategic commodities, to
sell armaments, or a right to a long-term
lease of realty, or a profitable building con-
tract. The privileges may relate, say, to a
certain share of foreign investments in the
share capital (customs privileges), or to a
company being incorporated by a certain
public organization having a special status
(tax privileges).

The acquisition of a company may
also be linked to other goals: in view of ur-
gent necessity and avoiding the registration
procedure to obtain "one's own enterprise”,
- in such a case rights to unused, inactive,
legal entities are assigned; or, say, to opti-
mize a complex business operation to meet
the requirements of the tax, customs or for-
eign currency legislation, i.e. the purchase

for once-only purposes.

Expensive equipment may, for in-
stance, be imported as a contribution to the
share capital of a company specially incor-

porated for this purpose.

In doing so it is not necessary to pay
an import custom duty, a tax on profits and

in certain cases, a value added tax.

























